CONGRESSIONAL ACCESS TO RETURNS AND RETURN INFORMATION

EXECUTIVE SUMMARY

® Section 6103(a) provides that returns and return information shall be confidential, and except as
authorized by the Code, no officer or employee of the United States may disclose any return or return
information obtained by him or her in any manner.

® The House Ways and Means and Senate Finance Committees’ oversight authority regarding tax issues
is rooted in the constitutional oversight authority of the Legislative Branch over the Executive Branch.
The Constitution provides the House of Representatives with mmé)gjgnsd[ctlon over revenue raising
initiatives, giving it a special interest in tax matters. In 1926, G ngress also established the Joint
Committee on Taxation. The modern Joint Committee wa@%gﬁ;ﬁbﬁ%‘hedby the Internal Revenue Code of

1986 to share oversight over tax issues.
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to desugnate agents (mostgo ) y, committee staff or the GAO) to receive and inspect the returns
and return information they Q_A specrfically requested. It also provides that any returns or return
information obtained by or on behalf of such committee under this subsection can be submitted by the
committee to the Senate or the House of Representatives, or to both, effectively maklng the return
information public.

@ Section 6103(f)(4)(B) authorizes nontax committees to designate four agents to inspect returns and
return information received via congressional resolution required by section 6103(f)(3). It also states
that information provided to these nontax committees can be submitted to the Senate or the House of

Representatives only when sitting in closed executive session.



e Section 6103(c) authorizes the disclosure of returns and return information pursuant to taxpayer
consent provided regulatory requirements are satisfied and disclosure will not seriously impair tax
administration.




ANALYSIS

Access to Return Information Generally

Section 6103(a) establishes the general rule regarding access to returns and return information. It
provides that returns and return information shall be confidential, and shall not be disclosed except as
authorized by this Title 26. It further states that “no officer or employee of the United States ... shall
disclose any return or return information obtained by him in any manner in connection with his service
as such an officer or an employee or otherwise or under the provisions of this section.” I.R.C. § 6103(a).

3(b)(1) and (2) to include,
fe supplemental thereto and any

“Returns” and “return information” are broadly defined in sectio
respectively, tax or information returns and all attachments w

}%ons of section 6103, d
‘,‘yﬁfhe Code. Likewise Mem elrs of Congress and their

Production of Information to Congress

;s 2 G
The House Ways and Means and Senate Fm ice Com”%;{ttees overséht authority regarding tax issues is
rooted in the constitutiona gg\‘?’é@ght authority;of the Le |5?5f|\(3 Branaé/hvover the Executive Branch. See,

e.g., Watkins v. UmtedeS'ta ot

3 4.._ 178, 187% t ¢ po erief Congress to conduct
investigations compre ds probes 0 departm the Federal government to expose corruption,

'?,;,.
inefficiency or waste) A% e»’& Sect,n 1 ofthe u S}?C?&nstltutlon vests all legislative power a Congress
fio enate and aiHouse of Representatives. By statute, each

a0 'a giMeans and Finance Commlttees, reviews on a

committees, including the Hotise Ways and Means and Senate Finance Committees. The rules also
generally authorize the committees to conduct investigations and studies necessary to consider matters
within their jurisdiction, including the authority to subpoena witnesses and records in connection with
such investigations. Article 1, Section 7 of the Constitution provides that all bills for raising revenue
shall originate in the House of Representatives, affording the House revenue raising prerogative and,
therefore, special authority over tax issues. As the standing House committee with jurisdiction over tax
issues, the Committee on Ways and Means has a particularized interest in IRS programs and policy.



The IRS discloses returns and returns information when authorized or required by section 6103. As
discussed below, sections 6103(f)(1) and (f)(2) provide clear statutory authority for the Chairs of the
Ways and Means and Finance Committees and the JCT Chief of Staff to request and receive access to
returns and return information. Congress in its oversight and investigative role could seek to compel by
subpoena a refusal to disclose returns or return information requested. One potential basis fora
refusal in these circumstances to comply with the committee’s subpoena would be the invocation of the

doctrine of executive privilege.

Executive privilege is based on the separation of powers doctrine. The theory of the privilege is that the
Executive Branch of the government, even in light of various govesrimental checks and balances, may
require confidentiality in discharging certain of its constitutiona pc;nsibilities For example, in Senate
Select Committee on Presidential Campaign Activities v. ero i %’t‘zd 725 (D.C. Cir. 1974), the
privilege was invoked and upheld by the court with regard to’tapes ofipr
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information. In the mid-1990s:the IRS and Ways and Means reached an informal agreement not to

provide Congress files of open criminal investigations should a request from one of the Chairs or the JCT
Chief of Staff implicate open criminal matters, confidential informant identities, or information subject
to Federal Rule of Criminal Procedure 6(e) (grand jury secrecy). The agreement was made to avoid
possible impairment of IRS criminal enforcement efforts that could result from sharing such information
outside the agency, generally the same reasons described above by Attorney General William French
Smith for asserting executive privilege over open investigative files. It is unknown whether returns and
return information have ever been specifically requested and/or withheld under this informal

agreement.



Disclosure to Tax Writing Committees

Sections 6103(f)(1) and (f)(2) require the disclosure of returns and return information to the tax writing
committees of Congress, which consist of the House of Representatives Committee on Ways and Means,
the Senate Committee on Finance, and Joint Committee on Taxation. In general, the statutes provide
that the Secretary shall furnish returns and returh infoi‘mation upon a specific written request from the
Chair of the respective committees or the JCT Chief of Staff. The only restriction is that the information
must be furnished to the committee while sitting in closed executiv '
indirectly a particular taxpayer. .

Unlike some other provisions of section 6103, the languag n*.sgi)sectlons 6103(f)(1) and (2) is
mandatory, requiring the Secretary to disclose returns arrg return ln%rm%tlon requested by the tax
writing Chairs. On its face, the statute does not allof{%‘ the Secretary to exé Jise discretion to disclosing
the information provided the statutory condition ?’;’g met. In contrast, tht&%ol[o mg 6103 subsections
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returns and return information‘requested by the Chairs in environments in which the conditions
promote and support safeguardmg and confidentiality, such as congressional office space where the
information can be secured and accessed only by authorized persons. Congress has not interpreted the
term to require the Chairs to order a closed executive meeting or hearing of the committee in order to

receive tax information,

Unlike section 6103(f)(3), subsections (f)(1) and (2) do not require the Ways and Means and Finance
Chair or JCT Chief of Staff to include a reason or purpose for the request. Therefore, the Secretary’s
obligation to disclose return and return information would not be affected by the failure of a tax writing



committee or the JCT to state a reason for the request. In contrast, nontax writing committees must
include a purpose for their request for returns and return information when seeking access under’

section 6103(f)(3).

In practice, when sharing returns or return information pursuant to a request under section 6103(f)(1)
or (f)(2), the IRS will include in its transmittal letter notification that the information is being produced
pursuant to a section 6103(f) request. The notification is intended as a reminder to the recipients that
the information is protected by section 6103 and should be safeguarded and protected as such.
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The subsection also allayﬁ:{ witho“ﬁt(_ ny apparent restrictions, the tax writing committees to submit to
the Senate or the House of Rep sentatives, or both, any returns or return information obtained
pursuant to a 6103(f)(1) request. To our knowledge, this provision has been employed only once since
its enactment in 1976 in connection with congressional investigations begun in 2013 into the alleged
politically-motivated mishandling of some organizations’ applications for tax exemption under section
501(c)(4). In the course of its 6103(f)(1)-authorized investigation, the Ways and Means Committee had
access to returns and return information it wished to include in a referral to the Department of Justice
(DOJ) to recommend a criminal investigation. Section 6103 does not contain specific authority for the
Ways and Means Committee to redisclose to the DOJ returns and return information received under

6103(f)(1). According to the publicly available transcript of a closed executive hearing on the subject



held on April 9, 2014, the House Parliamentarian, in cor_lsultation with House Counsel, advised then-
Chairman Camp that the committee could employ the authority granted it in section 6103(f)(4)(A) to
submit the referral letter containing return information to the House of Representatives, effectively
making it public, so the public referral letter could then be provided to DOJ. The proposed disclosure
procedure generated much debate among the Members. Ultimately, the Committee voted to employ
the 6103(f)(4)(A) procedure, submit the referral letter containing return information to the House of
Representatives and provide the publicly available referral letter to DOJ. The IRS was not consulted
about the process, nor does the statute require such consultation.
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the tax committees and select committees autZgrrze to |rt'sp%c)t’tax information may submit
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S. Rpt. 94-938, 1976-3 C.B. (Vol. 3) 49, 357. In re@(‘é;(g section 6103 in 1976 C@ﬁgress decided to remove
the ‘relevant and useful’ qualifiers from the type oan%néatlon that could be ;%fi%d with the Houses of
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that would be open to members of the public, thereby effectively making the returns and return

information public.

Disclosure by Taxpayer Consent

Section 6103(c) provides for disclosure of returns and return information to whomever a taxpayer
designates in a consent that meets the requirements set forth in Treasury regulations implementing the
provision. The only basis for the IRS to decline to disclose returns or return information via the



taxpayer’s consent is if the Secretary determines that such disclosure would seriously impair Federal tax
administration.




Appendix
Section 6103

(f) Disclosure to Committees of Congress

(1) Committee on Ways and Means, Committee on Finance and Joint Committee on Taxation

Upon written request from the chairman of the Committee on Ways and Means of the House of
Representatives, the chairman of the Committee on Finance of the Senate or the chairman of the Joint
Committee on Taxation, the Secretary shall furnish such commtttg£ "’"th any return or return
lnformatlon spec&fted in such request except that any return}; n information which can be

fin| g‘fﬁ%‘n such request. Such Ch[efof Staff may
, "‘ mittee described in paragraph (1), except that any
return or return information which can be ssoce"bv th, or othey l,S$ |dent|fy directly or mdlrectly,
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t',, s (other"t n,a commlttee specified in paragraph (1)) specially
autho %.d to lnspect any"r;atu,rn or%r‘etur informa loniby a resolution of the Senate or the House of
Representat esor, in the casg Qf)a joint: g‘gmmlttee (other than the joint committee specified in
paragraph (1)’ concurrent I'E.: lution, the;%scretary shall furnish such committee, or a duly authorized
and designated stibcommittee thé,reof sitting in closed executive session, with any return or return
information which sti¢ solutlon Uthonzes the committee or subcommittee to inspect. Any resolution
described in this paragrap h shallspecufy the purpose for which the return or return information is to be

furnished and that such info on cannot reasonably be obtained from any other source.

(4) Agents of committees and submission of information to Senate or House of Representatives
(A) Committees described in paragraph (1)

Any committee described in paragraph (1) or the Chief of Staff of the Joint Committee on
Taxation shall have the authority, acting directly, or by or through such examiners or agents as the
chairman of such committee or such chief of staff may designate or appoint, to inspect returns and
return information at such time and in such manner as may be determined by such chairman or chief of



staff. Any return or return information obtained by or on behalf of such committee pursuant to the
provisions of this subsection may be submitted by the committee to the Senate or the House of
Representatives, or to both. The Joint Committee on Taxation may also submit such return or return
information to any other committee described in paragraph (1), except that any return or return
information which can be associated with, or otherwise identify, directly or indirectly, a particular
taxpayer shall be furnished to such committee only when sitting in closed executive session unless such
taxpayer otherwise consents in writing to such disclosure

(B) Other committees

Any committee or subcommittee described in paragraﬂ} shall have the right, acting directly,

or by or through no more than four examiners or agents, desig dgsfc’i{or appointed in writing in equal
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returns and return information at such time and in suc?i anner as may’%g-determlned by such
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