
From: Frazer, Gary
To: Aubrey, Craig
Cc: Gina Shultz; Paul Phifer
Subject: Re: Guyandotte River Crayfish - recovery planning, critical habitat, and mining consultations
Date: Thursday, June 8, 2017 12:01:12 AM

I don't need to sit in.  But I find some of the statements in this email thread troubling.
 (Reference to baseline jeopardy condition, the "even worse in the minds of the Service-
jeopardy!" statement.)  

I suggested to Paul this morning that we focus less on generic process steps, i.e., the "key",
developing an overarching PEP for the species, and more on whether these specific projects
affect the species and whether/how those effects can be reduced to an acceptable level. 

Just keep me posted, pls.  -- GDF

Gary Frazer
Assistant Director -- Ecological Services
U.S. Fish and Wildlife Service
(202) 208-4646

On Wed, Jun 7, 2017 at 11:46 AM, Aubrey, Craig <craig_aubrey@fws.gov> wrote:
Talked to Spencer.  They definitely have concerns re: Guyandotte River crayfish but not
related to any projects that are in the works.  It's the other spp. that is related to the ongoing
reviews, and there aren't as big of concerns with them.  Spencer did say that they're having
difficulty with WVDEP (DEP is fighting them on almost every point), but they felt like they
could come to agreement with the mining company.  The RO is clearly aware of the
concerns/implications of all this.

I told Spencer I may want a fuller briefing so we can make sure we understand for the larger
consultation and MOU process.  Gary, would you want to sit in?

Craig

Craig W. Aubrey
Chief, Division of Environmental Review
Ecological Services Program
U.S. Fish and Wildlife Service Headquarters
Ecological Services, MS: ES
5275 Leesburg Pike
Falls Church, VA 22041-3803
703-358-2171 (general)
703-358-2442 (direct)

On Wed, Jun 7, 2017 at 1:21 PM, Aubrey, Craig <craig_aubrey@fws.gov> wrote:
This puts another light on the BP R5 just sent forward.  I highlighted the areas that stood
out to me.  The stakes may be much higher than I realized.

Craig



---------- Forwarded message ----------
From: Morse, John <john_morse@fws.gov>
Date: Wed, Jun 7, 2017 at 1:00 PM
Subject: Fwd: Guyandotte River Crayfish - recovery planning, critical habitat, and mining
consultations
To: "Aubrey, Craig" <craig_aubrey@fws.gov>

fyi

John Morse
National s7 Coordinator
U.S. Fish and Wildlife Service
5275 Leesburg Pike, 2C010B
Falls Church, Virginia 22041
ph: 703-358-2261
email: john morse@fws.gov

---------- Forwarded message ----------
From: Smith, Glenn <glenn_s_smith@fws.gov>
Date: Wed, May 17, 2017 at 8:31 AM
Subject: Re: Guyandotte River Crayfish - recovery planning, critical habitat, and mining
consultations
To: "Morse, John" <john_morse@fws.gov>

That may be an option also, but I think they are mostly concerned now with two new large permits coming in
that the state is getting antsy to get permitted.  Are you available some time to chat with our WVFO folks?

On Wed, May 17, 2017 at 8:18 AM, Morse, John <john_morse@fws.gov> wrote:
Glenn,

Maybe this is the time to call out the operation as not conforming to their permit
and elevate for a revision?

John Morse
National s7 Coordinator
U.S. Fish and Wildlife Service
5275 Leesburg Pike, 2C010B
Falls Church, Virginia 22041
ph: 703-358-2261



email: john_morse@fws.gov

On Tue, May 16, 2017 at 4:08 PM, Smith, Glenn <glenn_s_smith@fws.gov> wrote:
Well? Well in the sense that we have a draft disaster mgt plan it went well. And well in the sense the you
and HQ and OSM are going to play a starring role, it went very well!  Really, I think we need your
intervention with OSM to get the state on board with actually playing the game. Currently, they don't think
mining has ANY effectst at all, even afer a recent sediment spill that impacted 14 miles of river in one of
the two extant populations.  So they are going to actually need to get educated, or forcefully trained, and to
majorly step up their game under the '96 BO. I am sending you some samples of how the '96 BO is being
implemented.

To our advantage is that this is a really good example of how badly the '96 BO is being implemented and
how badly OSM needs to be involved here, as well as, in future implementation as Gary "suggested" to
them as necessary, so we believe this kind of insures high level intervention to avoid
extirpation/extinction, and even worse in the minds of the Service- jeopardy!

We are probably working in a scenario now where we can't justify any take absent some big RPA-
Recovery Plan.  So . . .  that's where we are at the moment, FO producing BP for our mgt, but figuring
with your involvment in the new consultation, this is rather relevant to that situation.

Glenn

On Tue, May 16, 2017 at 3:11 PM, Morse, John <john_morse@fws.gov> wrote:
Welp... I clearly missed this. I hope it went well.

John Morse
National s7 Coordinator
U.S. Fish and Wildlife Service
5275 Leesburg Pike, 2C010B
Falls Church, Virginia 22041
ph: 703-358-2261
email: john_morse@fws.gov

On Tue, May 16, 2017 at 9:59 AM, Smith, Glenn <glenn_s_smith@fws.gov> wrote:
Hey John-

Sorry for literally, "last minute" invite, but just catchin up with things being out Monday, but if you
could join this call at 10:00, it might be beneficial for all of us.

Glenn
---------- Forwarded message ----------
From: Douglas, Barbara <barbara_douglas@fws.gov>
Date: Tue, May 16, 2017 at 8:56 AM
Subject: Re: Guyandotte River Crayfish - recovery planning, critical habitat, and
mining consultations
To: "Smith, Glenn" <glenn_s_smith@fws.gov>

Sure.  We can use our conf call line  passcode b5-CI b5-CI



On Tue, May 16, 2017 at 7:59 AM, Smith, Glenn <glenn_s_smith@fws.gov>
wrote:

Should I try to invite John Morse for a couple of very good reasons?

On Mon, May 15, 2017 at 2:21 PM, Douglas, Barbara
<barbara_douglas@fws.gov> wrote:

Tomm at 10?  Glenn does that work for you?

On Mon, May 15, 2017 at 10:18 AM, Miller, Martin
<martin_miller@fws.gov> wrote:

Let's talk tomorrow when Glenn is back if you're all available.  I'm available
tomorrow 10-12 and 1-4.

On Thu, May 11, 2017 at 8:36 AM, Smith, Glenn
<glenn_s_smith@fws.gov> wrote:

Marty is on leave this week.  I'll be working from home tomorrow morning so could talk
then.  Otherwise, I am on flex Monday but in the rest of next week.  My gut reaction is that
you are already pretty close to spiraling down the extinction vortex so it may be that no
additional impacts can satisfy the jeopardy standard.  If that is the case, I can't imagine it's
possible to legally authorize take from any more projects without having something like an
industry-wide restoration effort.  

Clearly, you and the species picked the wrong time to flirt with extinction given the
administration's promotion of coal mining, however, "it is what it is," and even absent a
recovery plan, you will have to make decisions with the best available information as to
how that industry can continue in compliance with the law.  

Just to throw out thoughts that I'm sure you had years ago, how amenable is the species to
captive propagation?  Should the immediate focus, perhaps be on salvage and captive
propagation, relocation, habitat restoration, etc.?  It may be that you are forced to
essentially develop an extinction-intervention type RPA-recovery plan in an emergency
time frame. These would certainly be considered "desperate measures" but what you
describe are certainly "desperate times."  

It may be that the best bet here is to elevate this into a very high level focus with DOI and
conservation groups to create an extinction prevention success plan and story that allows
mining to continue.  I mean let's face it, this is not going to stop mining from proceeding
here whether legally or illegally under the ESA, so we will need to do some of our best
strategery ever to increase the odds of averting a hopefully avoidable extinction.

Heavy stuff here folks, but this is what the Act was created for, so now we are going to
have to figure out how to make it work against all odds.

GSS

On Wed, May 10, 2017 at 2:24 PM, Douglas, Barbara
<barbara_douglas@fws.gov> wrote:

Hey Marty and Glenn - Do you two have any time tomm or Fri that you
could give us a  30 minute call to talk about crayfish?  I am becoming
increasingly concerned about the status of the Guyandotte River
crayfish (C. veteranus).  This is the species that is only present in 2
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streams - Clear Fork and Pinnacle Creek.  Both of those populations are
very tentative with a lot of active threats.  We also recently had a large
mine spill in the reaches of Clear Fork above the crayfish that covered
at least 14 miles of stream with sediment.  I am concerned that if we had
another incident we could lose this species for good.  In conversations
today with Craig at WVDNR he had similar thoughts about the critical
status of the species and the need to do something ASAP.   We had been
working with Krishna, Keith, and the other FOs to come up with
proposed CH for the species that would include unoccupied CH, but as
you know those efforts are now on hold.  We also haven't been able to
move forward with recovery planning yet.  We have a number of very
large new mines being proposed within both occupied watersheds as
well as watersheds that were going to be proposed for CH and we need
to develop protection and enhancement plans (PEPs) under the 96 BO. 
I am not sure how we would come up with PEPs for mines in the last
occupied watersheds that would be allow take but still be sufficient to
avoid jeopardy (if we are not already in that situation as a baseline
condition). In the absence of CH or recovery plan we have little
leverage to ask for conservation measures in unoccupied watersheds so
that they are not further degraded. However if we don't ask for that now,
we may preclude recovery opportunities, or have to come back to mines
after they are already permitted and ask for modifications if we ever
propose CH or develop a recovery plan.  We are being pressured by
companies and WVDEP to approve projects and we need some help
thinking through strategies and potential approaches that are protective
of the species and that have the potential for support if this gets
elevated.   Thanks in advance.  
Barb 

Barbara Douglas
Senior Endangered Species Biologist
West Virginia Field Office
U.S. Fish and Wildlife Service
694 Beverly Pike
Elkins, WV 26241
Phone: 304-636-6586 x 19
Fax: 304-636-7824

-- 
Glenn S. Smith

300 Westgate Center Dr.
Hadley, MA 01035
413-253-8627

"The Year Of 7(a)(1)"   -  "Better Conservation More Efficiently"
 Proactive, landscape, level, strategic conservation!



-- 
Martin Miller, Chief, Division of Endangered Species, Northeast Region,
U.S. Fish and Wildlife Service, 300 Westgate Center Drive, Hadley, MA
01035, 413-253-8615

-- 
Barbara Douglas
Senior Endangered Species Biologist
West Virginia Field Office
U.S. Fish and Wildlife Service
694 Beverly Pike
Elkins, WV 26241
Phone: 304-636-6586 x 19
Fax: 304-636-7824

-- 
Glenn S. Smith

300 Westgate Center Dr.
Hadley, MA 01035
413-253-8627

"The Year Of 7(a)(1)"   -  "Better Conservation More Efficiently"
 Proactive, landscape, level, strategic conservation!

-- 
Barbara Douglas
Senior Endangered Species Biologist
West Virginia Field Office
U.S. Fish and Wildlife Service
694 Beverly Pike
Elkins, WV 26241
Phone: 304-636-6586 x 19
Fax: 304-636-7824

-- 
Glenn S. Smith



300 Westgate Center Dr.
Hadley, MA 01035
413-253-8627

"The Year Of 7(a)(1)"   -  "Better Conservation More Efficiently"
 Proactive, landscape, level, strategic conservation!

-- 
Glenn S. Smith

300 Westgate Center Dr.
Hadley, MA 01035
413-253-8627

"The Year Of 7(a)(1)"   -  "Better Conservation More Efficiently"
 Proactive, landscape, level, strategic conservation!

-- 
Glenn S. Smith

300 Westgate Center Dr.
Hadley, MA 01035
413-253-8627

"The Year Of 7(a)(1)"   -  "Better Conservation More Efficiently"
 Proactive, landscape, level, strategic conservation!



From: Frazer, Gary
To: Bridget Fahey; Quamme, Sarah; Paul Phifer; Miranda, Leopoldo
Subject: Fwd: Mr. Rogers Correspondence - Crayfish status
Date: Tuesday, February 23, 2016 5:32:08 AM

Note that this listing determination is 

 -- GDF

Gary Frazer
Assistant Director -- Ecological Services
U.S. Fish and Wildlife Service
(202) 208-4646

---------- Forwarded message ----------
From: Frazer, Gary <gary_frazer@fws.gov>
Date: Tue, Feb 23, 2016 at 8:29 AM
Subject: Re: Mr. Rogers Correspondence - Crayfish status
To: Steven Farrell <steven_farrell@ios.doi.gov>
Cc: Chris Nolin <chris_nolin@fws.gov>

We proposed listing of these 2 species on April 7, 2015.  In consideration of the concerns
expressed by Members of Congress during the last appropriations season, we re-opened the
comment period on Dec 15 to provide to the public, and to take comment on, recent survey
data.  We have a statutory deadline of April 7, 2016, to make a final listing determination. --
GDF  

Gary Frazer
Assistant Director -- Ecological Services
U.S. Fish and Wildlife Service
(202) 208-4646

On Tue, Feb 23, 2016 at 6:53 AM, Steven Farrell <steven_farrell@ios.doi.gov> wrote:
Good morning - can you update us on the status of the crayfish named below?
Thanks

Sent from my iPad

Begin forwarded message:

From: "Moss, Adrianne" <adrianne_moss@ios.doi.gov>
Date: February 22, 2016 at 4:25:15 PM EST
To: steve farrell <Steven_Farrell@ios.doi.gov>
Cc: TIFFANY TAYLOR <Tiffany_Taylor@ios.doi.gov>, Jason Freihage
<jason_freihage@ios.doi.gov>
Subject: Mr. Rogers Correspondence
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Apparently, Mr. Rogers wrote in on the subject below. Between you and
Tiffany can you find out what the status of the issue is?  

thanks.

·         Requested 90-day extension on the proposed listing of the Big Sandy
Crayfish and Guyandotte Crayfish. 



From: Aubrey, Craig
To: Simon Spencer; Paul Phifer; Gary Frazer; Gina Shultz; Ben Thatcher; John Morse
Subject: Fwd: Crayfish Protocol
Date: Tuesday, June 6, 2017 7:26:48 AM
Attachments: TSD Comments On Crayfish Guidance Document.docx

Spencer or Paul, can y'all get me an update on this?  Harry Payne from OSMRE and I just
spoke.  He said he heard that OSMRE's political gave a copy of the PEP to Aurelia Skipwith, Deputy
Assistant Secretary for FWP.  Harry said the political characterized it as a "dispute" between the state (WV, I presume) and
FWS.  Harry also said that he understood that this was holding up permits (also inferred from John Schmidt's email in the
string below).  

Some Qs that come to mind:
1.  Are permits being held up?  If so, why?  The crayfish have been listed for about a year.  Did something change or has there
been an ongoing issue?  Any details you could give about process would be helpful.

2.  There are 2 docs that OSMRE is commenting on.  Is the state coming up with a doc independent of us?  If so, what are our
plans for reconciliation?

Thanks,

Craig

---------- Forwarded message ----------
From: Payne, Harry <hpayne@osmre.gov>
Date: Tue, Jun 6, 2017 at 7:58 AM
Subject: Fwd: Crayfish Protocol
To: Craig Aubrey <craig_aubrey@fws.gov>

Craig have you heard anything about this ... ? 
---------- Forwarded message ----------
From: Walker, Craig <cwalker@osmre.gov>
Date: Tue, Jun 6, 2017 at 6:45 AM
Subject: Fwd: Crayfish Protocol
To: "Payne, Harry" <hpayne@osmre.gov>, Robin Ferguson <rferguson@osmre.gov>, Susan
Ely <susan.ely@sol.doi.gov>

Here are our comments on the FWS and WVDEP crayfish protocol
_____________________
Craig Walker, Ecologist
Office of Surface Mining
Appalachian Region
(412) 297-9347

---------- Forwarded message ----------
From: Hawkins, Jay <jhawkins@osmre.gov>



Date: Mon, Jun 5, 2017 at 8:52 AM
Subject: Fwd: Crayfish Protocol
To: "Calhoun, Roger" <rcalhoun@osmre.gov>, Lois Uranowski <luranowski@osmre.gov>
Cc: Craig Walker <cwalker@osmre.gov>, Brian Dailey <bdailey@osmre.gov>

Roger:
Attached are bulleted comments from Craig Walker and Brian Dailey on the Crayfish protocol
documents by the WVDEP and the FWS as you requested. If needed perhaps we can meet on
this when you are here later this week.
-Jay

Jay W. Hawkins, P.G.
Hydrogeologist
Chief, Water, Geological, & Geospatial Branch

Office of Surface Mining and Reclamation Enforcement
3 Parkway Center
Pittsburgh, PA 15220
jhawkins@osmre.gov
412.937.2127
- In questions of science, the authority of a thousand is not worth the humble
reasoning of a single individual. - Galileo Galilei
- Luck is the residue of design. - Branch Rickey
- I think there’s something in me of that same weakness that is so apparent in [tennis
champion] John McEnroe. I just can’t sit while people are saying nonsense in a
meeting without saying it’s nonsense!  James D. Watson (co-discoverer of the
structure of DNA)
- One could not be a successful scientist without realizing that, in contrast to the
popular conception supported by newspapers and mothers of scientists, a goodly
number of scientists are not only narrow-minded and dull, but also just stupid. James
D. Watson
- If everyone is thinking alike, then somebody isn't thinking. George S. Patton

---------- Forwarded message ----------
From: Dailey, Brian <bdailey@osmre.gov>
Date: Mon, Jun 5, 2017 at 8:32 AM
Subject: Re: Crayfish Protocol
To: Jay Hawkins <jhawkins@osmre.gov>, Craig Walker <cwalker@osmre.gov>

Jay,

See the attached bullet summary of comments on the Big Sandy and Guyandotte River Crayfish guidance
documents. Please let me know if you have any questions or need clarification.

-Brian

On Fri, Jun 2, 2017 at 2:14 PM, Uranowski, Lois <luranowski@osmre.gov> wrote:



Roger,

I am forwarding you an email with Craig/Brian's comments on the two crayfish protective
measures guidance documents (WVDEP and US FWS).  Since there are many comments,
we are now putting together the salient points in bullet format in a separate document and
will submit those to you .

You can expect them Monday.

Lois J. Uranowski, P.E.
Chief, Division of Technical Support
Office of Surface Mining Reclamation and Enforcement
3 Parkway Center
Pittsburgh, PA 15220 
luranowski@osmre.gov
412 937 2805

---------- Forwarded message ----------
From: Dailey, Brian <bdailey@osmre.gov>
Date: Fri, Jun 2, 2017 at 12:07 PM
Subject: Re: Crayfish Protocol
To: "Uranowski, Lois" <luranowski@osmre.gov>
Cc: "Jay Hawkins (osmre.gov)" <jhawkins@osmre.gov>, "Walker, Craig"
<cwalker@osmre.gov>

Lois,

Please see comments from Craig and I in the attached documents for:

1. proposed crayfish guidance from USFWS (DRAFT Guidance DOC for Crayfish05192017_final_brd_cw_
Cmnts)

2. proposed crayfish guidance and emailed questions from WVDEP (crayfish PEP2_final_brd_cw_cmnts)

Because there are two documents and questions in an email we are commenting on, we felt that our comments
were most easily shown as tracked changes/comments to the original word documents and text from the WVDEP
email. Please let me know if you have any questions or need clarification on any of our comments.

-Brian

On Thu, May 25, 2017 at 1:12 PM, Uranowski, Lois <luranowski@osmre.gov> wrote:
I'd like to give you some background on this when you are back in the office so can we
talk Tuesday morning at 9?  Craig- we'll call you

Lois J. Uranowski, P.E.
Chief, Division of Technical Support



Office of Surface Mining Reclamation and Enforcement
3 Parkway Center
Pittsburgh, PA 15220 
luranowski@osmre.gov
412 937 2805

---------- Forwarded message ----------
From: Calhoun, Roger <rcalhoun@osmre.gov>
Date: Tue, May 23, 2017 at 3:07 PM
Subject: Fwd: Crayfish Protocol
To: Lois Uranowski <luranowski@osmre.gov>

I am requesting technical assistance in review. 
---------- Forwarded message ----------
From: Schmidt, John <john_schmidt@fws.gov>
Date: Tue, May 23, 2017 at 8:37 AM
Subject: Fwd: Crayfish Protocol
To: "Ward, Harold D" <Harold.D.Ward@wv.gov>, Roger Calhoun
<rcalhoun@osmre.gov>
Cc: "Halstead, Lewis A" <lewis.a.halstead@wv.gov>, Barbara Douglas
<barbara_douglas@fws.gov>, Chase Allred <  Paul Phifer
<paul_phifer@fws.gov>, Spencer Simon <spencer_simon@fws.gov>, Martin Miller
<martin_miller@fws.gov>, Glenn Smith <glenn_s_smith@fws.gov>, Richard Buckley
<rbuckley@osmre.gov>

Harold/Roger:
Attached please find our revisions to the WVDEP DRAFT guidance for the
protection of listed crayfish.  As the Big Sandy crayfish occurs in Kentucky and
Virginia my staff sought guidance from both our KYFO and VAFO as well as
our Regional Office endangered species staff.  We are doing our level best to be
consistent across the range of the species.

I believe we are getting closer on the guidance and would like your respective
staffs to evaluate our revisions.  I suggest we meet as soon as possible to iron
out any remaining sticking points.  It is in everyone's interest that we get miners
back to work and protect these very rare species in the process.

I look forward to hearing from both of you soon.

Regards,
John Schmidt

John E. Schmidt
Field Supervisor
U.S. Fish and Wildlife Service
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West Virginia Field Office
694 Beverly Pike
Elkins, WV 26241
304-636-6586 x 16
304-904-8611 work cell
http://www.fws.gov/westvirginiafieldoffice/index.html

---------- Forwarded message ----------
From: Allred, Chase <chase_allred@fws.gov>
Date: Mon, May 22, 2017 at 9:10 AM
Subject: Crayfish Protocol
To: John Schmidt <john_schmidt@fws.gov>

Chase Allred 
U.S. Fish & Wildlife Service 
West Virginia Ecological Services Field Office 
694 Beverly Pike
Elkins, WV 26241
304-636-6586, ext. 21
chase_allred@fws.gov

-- 
Roger Calhoun
Field Office Director
Office of Surface Mining Reclamation and Enforcement
Charleston, WV 
304-347-7158

-- 
Harry J. Payne
Chief,Division of Regulatory Support
Office of Surface Mining Reclamation and Enforcement
1951 Constitution Ave, NW



Mail Stop 203
Washington, DC 20240
202-208-2895



OSMRE Technical Support Division Comments on the: 

Draft Proposed - Guidance for protecting Guyandotte River (Cambarus 
veteranus) and Big Sandy River (Cambarus callainus) Crayfishes 
 

U.S. Fish and Wildlife Service (Service) Guidance Document 
• This question answer guide to aid applicants in determining if and when they need to address 

the crayfish in this document is clearly written. 
• The guidance should contain a timeline or flow chart of when information/assessment plans 

should be provided to the Service for review to maintain permitting timelines. 
• The appendices should contain the Big Sandy and Guyandotte River Crayfish Survey Protocol 

and any standard forms that should be used. 
• Suggest completing the crosswalk/correlation between Rapid Bioassessment Protocol (RBP) and 

QHEI (Qualitative Habitat Evaluation Index) scores prior to implementation and allowing RBP 
because many consultants are already familiar with this method. 

• Clarification should be provided on whether the Huff Creek (050701010504) HUC 12 watershed 
is the only watershed likely important to the recovery of the Guyandotte River Crayfish or if 
there are additional watersheds. 

• An explanation, and regulatory mandate for inclusion of analysis, should be provided on why the 
Huff Creek (050701010504) watershed is important to the recovery of the Guyandotte River 
Crayfish. 

West Virginia Department of Environmental Protection (WVDEP) Document 
• WVDEP feels that the scope of consideration for analysis is too broad and we agree that the 

scope should be more closely related to known occurrences of crayfish. 
• Language in the question answer guide, step 2 in current format, may provide better guidance 

on when an applicant should provide standard benthic/habitat/water quality data or a physical 
habitat assessment (PHAB) for potential crayfish colonization when a PHAB should be 
conducted. Requirement to conduct a PHAB within 500 meters of an impacted third order 
stream segment to conduct should be justified. 

• PHAB assessment method is not defined. See comment on allowing RBP above. 
• Language that pertains to water quality protective measures/best management practices and 

adaptive management plans may be better suited as permit conditions or in other documents. 



From: Aubrey, Craig
To: Martin Miller; Simon Spencer; Paul Phifer; Wendi Weber; Deborah Rocque; Ben Thatcher; John Morse; Gary

Frazer; Gina Shultz
Subject: Fwd: Crayfish Protocol
Date: Tuesday, June 6, 2017 1:14:07 PM

more from Harry.  Looks like OSMRE is also doing a BP.

from below...

"New species .Old story. Species gets listed and then everyone scrambles trying to agree on protective measures.

I'm not aware pf specific company that has laid off anyone because of species but WVDEP and Coal Association advise
uncertainty is causing Investors and permitees concern.

I can do a briefing paper next week."

Craig

---------- Forwarded message ----------
From: Payne, Harry <hpayne@osmre.gov>
Date: Tue, Jun 6, 2017 at 12:53 PM
Subject: Fwd: Crayfish Protocol
To: Craig Aubrey <craig_aubrey@fws.gov>

Hi Craig ... this is the latest update from our Charleston office ....

---------- Forwarded message ----------
From: Roger Calhoun <rcalhoun@osmre.gov>
Date: Tue, Jun 6, 2017 at 10:16 AM
Subject: RE: Crayfish Protocol
To: "Payne, Harry" <hpayne@osmre.gov>
Cc: "Lois J. Uranowski" <luranowski@osmre.gov>, Thomas Shope <tshope@osmre.gov>

Ok. We are trying to facilitate discussion between FWS and DEP so at this point I'm not sure
how we will usee the detailed comments Craig sent. 
Trying to set up meeting next.

Sent via the Samsung Galaxy S® 5 ACTIVE™, an AT&T 4G LTE smartphone

-------- Original message --------
From: "Payne, Harry" <hpayne@osmre.gov> 
Date: 6/6/17 9:58 AM (GMT-05:00) 
To: Roger Calhoun <rcalhoun@osmre.gov> 
Cc: "Lois J. Uranowski" <luranowski@osmre.gov>, Thomas Shope <tshope@osmre.gov> 



Subject: Re: Crayfish Protocol 

Just trying to keep Glenda in the loop before this blows up ... 

On Tue, Jun 6, 2017 at 8:08 AM, Roger Calhoun <rcalhoun@osmre.gov> wrote:
New species .Old story. Species gets listed and then everyone scrambles trying to agree on
protective measures.

I'm not aware pf specific company that has laid off anyone because of species but WVDEP
and Coal Association advise uncertainty is causing Investors and permitees concern.

I can do a briefing paper next week.  

Sent via the Samsung Galaxy S® 5 ACTIVE™, an AT&T 4G LTE smartphone

-------- Original message --------
From: "Payne, Harry" <hpayne@osmre.gov> 
Date: 6/6/17 7:00 AM (GMT-05:00) 
To: "Lois J. Uranowski" <luranowski@osmre.gov>, Roger Calhoun
<rcalhoun@osmre.gov> 
Subject: Fwd: Crayfish Protocol 

Roger and Lois, yesterday I was advised that this "issue" was brought to the attention of the
acting assistant secretary for the FWS. I need to know specifically what is going on,
especially with regard to the comment below about getting miners back to work ... I need to
get Glenda up to speed on this ASAP. Thanks, Harry
---------- Forwarded message ----------
From: Walker, Craig <cwalker@osmre.gov>
Date: Tue, Jun 6, 2017 at 6:45 AM
Subject: Fwd: Crayfish Protocol
To: "Payne, Harry" <hpayne@osmre.gov>, Robin Ferguson <rferguson@osmre.gov>,
Susan Ely <susan.ely@sol.doi.gov>

Here are our comments on the FWS and WVDEP crayfish protocol
_____________________
Craig Walker, Ecologist
Office of Surface Mining
Appalachian Region
(412) 297-9347

---------- Forwarded message ----------
From: Hawkins, Jay <jhawkins@osmre.gov>
Date: Mon, Jun 5, 2017 at 8:52 AM
Subject: Fwd: Crayfish Protocol
To: "Calhoun, Roger" <rcalhoun@osmre.gov>, Lois Uranowski <luranowski@osmre.gov>
Cc: Craig Walker <cwalker@osmre.gov>, Brian Dailey <bdailey@osmre.gov>



Roger:
Attached are bulleted comments from Craig Walker and Brian Dailey on the Crayfish
protocol documents by the WVDEP and the FWS as you requested. If needed perhaps we
can meet on this when you are here later this week.
-Jay

Jay W. Hawkins, P.G.
Hydrogeologist
Chief, Water, Geological, & Geospatial Branch

Office of Surface Mining and Reclamation Enforcement
3 Parkway Center
Pittsburgh, PA 15220
jhawkins@osmre.gov
412.937.2127
- In questions of science, the authority of a thousand is not worth the humble
reasoning of a single individual. - Galileo Galilei
- Luck is the residue of design. - Branch Rickey
- I think there’s something in me of that same weakness that is so apparent in
[tennis champion] John McEnroe. I just can’t sit while people are saying nonsense
in a meeting without saying it’s nonsense!  James D. Watson (co-discoverer of the
structure of DNA)
- One could not be a successful scientist without realizing that, in contrast to the
popular conception supported by newspapers and mothers of scientists, a goodly
number of scientists are not only narrow-minded and dull, but also just stupid.
James D. Watson
- If everyone is thinking alike, then somebody isn't thinking. George S. Patton

---------- Forwarded message ----------
From: Dailey, Brian <bdailey@osmre.gov>
Date: Mon, Jun 5, 2017 at 8:32 AM
Subject: Re: Crayfish Protocol
To: Jay Hawkins <jhawkins@osmre.gov>, Craig Walker <cwalker@osmre.gov>

Jay,

See the attached bullet summary of comments on the Big Sandy and Guyandotte River Crayfish guidance
documents. Please let me know if you have any questions or need clarification.

-Brian

On Fri, Jun 2, 2017 at 2:14 PM, Uranowski, Lois <luranowski@osmre.gov> wrote:
Roger,

I am forwarding you an email with Craig/Brian's comments on the two crayfish protective
measures guidance documents (WVDEP and US FWS).  Since there are many comments,
we are now putting together the salient points in bullet format in a separate document and



will submit those to you .

You can expect them Monday.

Lois J. Uranowski, P.E.
Chief, Division of Technical Support
Office of Surface Mining Reclamation and Enforcement
3 Parkway Center
Pittsburgh, PA 15220 
luranowski@osmre.gov
412 937 2805

---------- Forwarded message ----------
From: Dailey, Brian <bdailey@osmre.gov>
Date: Fri, Jun 2, 2017 at 12:07 PM
Subject: Re: Crayfish Protocol
To: "Uranowski, Lois" <luranowski@osmre.gov>
Cc: "Jay Hawkins (osmre.gov)" <jhawkins@osmre.gov>, "Walker, Craig"
<cwalker@osmre.gov>

Lois,

Please see comments from Craig and I in the attached documents for:

1. proposed crayfish guidance from USFWS (DRAFT Guidance DOC for
Crayfish05192017_final_brd_cw_Cmnts)

2. proposed crayfish guidance and emailed questions from WVDEP (crayfish PEP2_final_brd_cw_cmnts)

Because there are two documents and questions in an email we are commenting on, we felt that our comments
were most easily shown as tracked changes/comments to the original word documents and text from the
WVDEP email. Please let me know if you have any questions or need clarification on any of our comments.

-Brian

On Thu, May 25, 2017 at 1:12 PM, Uranowski, Lois <luranowski@osmre.gov> wrote:
I'd like to give you some background on this when you are back in the office so can we
talk Tuesday morning at 9?  Craig- we'll call you

Lois J. Uranowski, P.E.
Chief, Division of Technical Support
Office of Surface Mining Reclamation and Enforcement
3 Parkway Center
Pittsburgh, PA 15220 
luranowski@osmre.gov
412 937 2805



---------- Forwarded message ----------
From: Calhoun, Roger <rcalhoun@osmre.gov>
Date: Tue, May 23, 2017 at 3:07 PM
Subject: Fwd: Crayfish Protocol
To: Lois Uranowski <luranowski@osmre.gov>

I am requesting technical assistance in review. 
---------- Forwarded message ----------
From: Schmidt, John <john_schmidt@fws.gov>
Date: Tue, May 23, 2017 at 8:37 AM
Subject: Fwd: Crayfish Protocol
To: "Ward, Harold D" <Harold.D.Ward@wv.gov>, Roger Calhoun
<rcalhoun@osmre.gov>
Cc: "Halstead, Lewis A" <lewis.a.halstead@wv.gov>, Barbara Douglas
<barbara_douglas@fws.gov>, Chase Allred >, Paul Phifer
<paul_phifer@fws.gov>, Spencer Simon <spencer_simon@fws.gov>, Martin Miller
<martin_miller@fws.gov>, Glenn Smith <glenn_s_smith@fws.gov>, Richard Buckley
<rbuckley@osmre.gov>

Harold/Roger:
Attached please find our revisions to the WVDEP DRAFT guidance for the
protection of listed crayfish.  As the Big Sandy crayfish occurs in Kentucky
and Virginia my staff sought guidance from both our KYFO and VAFO as
well as our Regional Office endangered species staff.  We are doing our level
best to be consistent across the range of the species.

I believe we are getting closer on the guidance and would like your respective
staffs to evaluate our revisions.  I suggest we meet as soon as possible to iron
out any remaining sticking points.  It is in everyone's interest that we get
miners back to work and protect these very rare species in the process.

I look forward to hearing from both of you soon.

Regards,
John Schmidt

John E. Schmidt
Field Supervisor
U.S. Fish and Wildlife Service
West Virginia Field Office
694 Beverly Pike
Elkins, WV 26241
304-636-6586 x 16
304-904-8611 work cell
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http://www.fws.gov/westvirginiafieldoffice/index.html

---------- Forwarded message ----------
From: Allred, Chase <chase_allred@fws.gov>
Date: Mon, May 22, 2017 at 9:10 AM
Subject: Crayfish Protocol
To: John Schmidt <john_schmidt@fws.gov>

Chase Allred 
U.S. Fish & Wildlife Service 
West Virginia Ecological Services Field Office 
694 Beverly Pike
Elkins, WV 26241
304-636-6586, ext. 21
chase_allred@fws.gov

-- 
Roger Calhoun
Field Office Director
Office of Surface Mining Reclamation and Enforcement
Charleston, WV 
304-347-7158

-- 
Harry J. Payne
Chief,Division of Regulatory Support
Office of Surface Mining Reclamation and Enforcement
1951 Constitution Ave, NW
Mail Stop 203
Washington, DC 20240
202-208-2895



-- 
Harry J. Payne
Chief,Division of Regulatory Support
Office of Surface Mining Reclamation and Enforcement
1951 Constitution Ave, NW
Mail Stop 203
Washington, DC 20240
202-208-2895

-- 
Harry J. Payne
Chief,Division of Regulatory Support
Office of Surface Mining Reclamation and Enforcement
1951 Constitution Ave, NW
Mail Stop 203
Washington, DC 20240
202-208-2895



From: Gary Frazer
To: Simon, Spencer
Subject: Re: Crayfish Protocol
Date: Tuesday, June 6, 2017 6:46:49 PM

Thanks, Spencer. Just wanted to ensure that the request for the bp came through the proper
channels. -- GDF 

Sent from my iPhone

On Jun 6, 2017, at 5:28 PM, Simon, Spencer <spencer_simon@fws.gov> wrote:

Gary,
To your questions, typically we hear about these projects first from their
consultants or DEP gets an application for a permit and asks for our
feedback.  We have not submitted an official response for the Berwind
project.  I don't have the specifics on the Twin Branch project.  The alleged
disagreement centers on the crayfish key (whether a project may affect the
species) and whether a PEP is needed.

The request for a briefing paper came to the Region via an email to Wendi
from Anya Rushing at HQ yesterday at around 3:30 pm with few details
other than it regarded the $17 million expansion of an underground met
coal mine in McDowell County and a PEP for the Guayandotte River
Crayfish and the Big Sandy River Crayfish.  

On Tue, Jun 6, 2017 at 4:50 PM, Frazer, Gary <gary_frazer@fws.gov> wrote:
Spencer -- Kate MacGregor (acting ASLM) has been trying to connect with me
for the last couple days, and I suspect it may be about this.  

Can you tell me whether WVDEP has sent us permit applications for these two
mines and asked for our comments?  If so, have we submitted comments that
the state is disagreeing with?  

Also, can you tell me when and how the request for a briefing paper for Aurelia
came to the Region? -- GDF

Gary Frazer
Assistant Director -- Ecological Services
U.S. Fish and Wildlife Service
(202) 208-4646

On Tue, Jun 6, 2017 at 12:18 PM, Simon, Spencer <spencer_simon@fws.gov>
wrote:



The request came in from the DAS but with little background info. 
Spent a fair part of the day trying to gather background.  Although we
have had some challenges with WV, we did not associate that those
would be tied to any specific project.  In fact we have undertake a
robust project review process here to avoid this very thing.  Sometimes
you never know.  We'll keep you posted and thanks for your support.

On Tue, Jun 6, 2017 at 4:10 PM, Aubrey, Craig <craig_aubrey@fws.gov>
wrote:

Thanks Spencer.  I wasn't aware of a BP request.  Who requested it?  

Also, pls let us know how things progress (especially if things are going
sideways).  This is clearly on folks' radar and we want to be able to be
responsive/give heads up, if needed.

Craig

On Tue, Jun 6, 2017 at 3:37 PM, Simon, Spencer
<spencer_simon@fws.gov> wrote:

Craig,

We believe there are two mine projects that are being held up.  One
is called the Berwind Deep Mine, which we think is somehow
related to the briefing paper request.  The other is known as the
Twin Branch Mine.  It is not 100% clear why they are being held up
but we think it is because the mining applicants need to develop
PEPs (protection and enhancement plans) for listed species in
accordance with the '96 BO and WVDEP is not in agreement with
us on the need to consult in the first place.  There are also some
fundamental differences of opinion on how WVDEP believes direct
or indirect impacts from mining activities will affect the listed
crayfish. 

Nothing that we are aware of has changed other than, perhaps, the
stream rule being vacated and the redirect back to the '96 BO for
which guidance on the newly listed crayfish wasn't completed.  

We provided WVDEP and OSMRE with a draft guidance
document (sort of a key) to help them identify when and if they
need to consult;(in the email chain from Craig Walker? you have



OSMREs comments on the guidance).  WVDEP provided us with
comments and we are in the process of reviewing and pulling
information together to respond.  WVDEP also developed a
version of the key but it was inadequate and easier for us to develop
our own.

We are committed to working with OSMRE and WVDEP to work
through our differences.  We believe part of the challenge is the
state is not accustomed to consulting with us in the manner Federal
action agencies do under section 7.  We are working on a briefing
paper on this but feel free to contact me if you have additional
questions.  Thanks.

  

On Tue, Jun 6, 2017 at 10:26 AM, Aubrey, Craig
<craig_aubrey@fws.gov> wrote:

Spencer or Paul, can y'all get me an update on this?  Harry Payne from
OSMRE and I just spoke.  He said he heard that OSMRE's political
gave a copy of the PEP to Aurelia Skipwith, Deputy Assistant Secretary for FWP. 
Harry said the political characterized it as a "dispute" between the state (WV, I presume) and
FWS.  Harry also said that he understood that this was holding up permits (also inferred from
John Schmidt's email in the string below).  

Some Qs that come to mind:
1.  Are permits being held up?  If so, why?  The crayfish have been listed for about a year.  Did
something change or has there been an ongoing issue?  Any details you could give about
process would be helpful.

2.  There are 2 docs that OSMRE is commenting on.  Is the state coming up with a doc
independent of us?  If so, what are our plans for reconciliation?

Thanks,

Craig

---------- Forwarded message ----------
From: Payne, Harry <hpayne@osmre.gov>
Date: Tue, Jun 6, 2017 at 7:58 AM
Subject: Fwd: Crayfish Protocol
To: Craig Aubrey <craig_aubrey@fws.gov>



Craig have you heard anything about this ... ? 
---------- Forwarded message ----------
From: Walker, Craig <cwalker@osmre.gov>
Date: Tue, Jun 6, 2017 at 6:45 AM
Subject: Fwd: Crayfish Protocol
To: "Payne, Harry" <hpayne@osmre.gov>, Robin Ferguson
<rferguson@osmre.gov>, Susan Ely <susan.ely@sol.doi.gov>

Here are our comments on the FWS and WVDEP crayfish protocol
_____________________
Craig Walker, Ecologist
Office of Surface Mining
Appalachian Region
(412) 297-9347

---------- Forwarded message ----------
From: Hawkins, Jay <jhawkins@osmre.gov>
Date: Mon, Jun 5, 2017 at 8:52 AM
Subject: Fwd: Crayfish Protocol
To: "Calhoun, Roger" <rcalhoun@osmre.gov>, Lois Uranowski
<luranowski@osmre.gov>
Cc: Craig Walker <cwalker@osmre.gov>, Brian Dailey
<bdailey@osmre.gov>

Roger:
Attached are bulleted comments from Craig Walker and Brian Dailey
on the Crayfish protocol documents by the WVDEP and the FWS as
you requested. If needed perhaps we can meet on this when you are
here later this week.
-Jay

Jay W. Hawkins, P.G.
Hydrogeologist
Chief, Water, Geological, & Geospatial Branch

Office of Surface Mining and Reclamation Enforcement
3 Parkway Center
Pittsburgh, PA 15220
jhawkins@osmre.gov
412.937.2127
- In questions of science, the authority of a thousand is not worth
the humble reasoning of a single individual. - Galileo Galilei
- Luck is the residue of design. - Branch Rickey
- I think there’s something in me of that same weakness that is
so apparent in [tennis champion] John McEnroe. I just can’t sit



while people are saying nonsense in a meeting without saying it’s
nonsense!  James D. Watson (co-discoverer of the structure of
DNA)
- One could not be a successful scientist without realizing that,
in contrast to the popular conception supported by newspapers
and mothers of scientists, a goodly number of scientists are not
only narrow-minded and dull, but also just stupid. James D.
Watson
- If everyone is thinking alike, then somebody isn't thinking. George S. Patton

---------- Forwarded message ----------
From: Dailey, Brian <bdailey@osmre.gov>
Date: Mon, Jun 5, 2017 at 8:32 AM
Subject: Re: Crayfish Protocol
To: Jay Hawkins <jhawkins@osmre.gov>, Craig Walker
<cwalker@osmre.gov>

Jay,

See the attached bullet summary of comments on the Big Sandy and Guyandotte River
Crayfish guidance documents. Please let me know if you have any questions or need
clarification.

-Brian

On Fri, Jun 2, 2017 at 2:14 PM, Uranowski, Lois
<luranowski@osmre.gov> wrote:

Roger,

I am forwarding you an email with Craig/Brian's comments on the
two crayfish protective measures guidance documents (WVDEP and
US FWS).  Since there are many comments, we are now putting
together the salient points in bullet format in a separate document and
will submit those to you .

You can expect them Monday.

Lois J. Uranowski, P.E.
Chief, Division of Technical Support
Office of Surface Mining Reclamation and Enforcement
3 Parkway Center
Pittsburgh, PA 15220 
luranowski@osmre.gov
412 937 2805



---------- Forwarded message ----------
From: Dailey, Brian <bdailey@osmre.gov>
Date: Fri, Jun 2, 2017 at 12:07 PM
Subject: Re: Crayfish Protocol
To: "Uranowski, Lois" <luranowski@osmre.gov>
Cc: "Jay Hawkins (osmre.gov)" <jhawkins@osmre.gov>, "Walker,
Craig" <cwalker@osmre.gov>

Lois,

Please see comments from Craig and I in the attached documents for:

1. proposed crayfish guidance from USFWS (DRAFT Guidance DOC for
Crayfish05192017_final_brd_cw_Cmnts)

2. proposed crayfish guidance and emailed questions from WVDEP (crayfish
PEP2_final_brd_cw_cmnts)

Because there are two documents and questions in an email we are commenting on,
we felt that our comments were most easily shown as tracked changes/comments to
the original word documents and text from the WVDEP email. Please let me know if
you have any questions or need clarification on any of our comments.

-Brian

On Thu, May 25, 2017 at 1:12 PM, Uranowski, Lois
<luranowski@osmre.gov> wrote:

I'd like to give you some background on this when you are back in
the office so can we talk Tuesday morning at 9?  Craig- we'll call
you

Lois J. Uranowski, P.E.
Chief, Division of Technical Support
Office of Surface Mining Reclamation and Enforcement
3 Parkway Center
Pittsburgh, PA 15220 
luranowski@osmre.gov
412 937 2805

---------- Forwarded message ----------
From: Calhoun, Roger <rcalhoun@osmre.gov>
Date: Tue, May 23, 2017 at 3:07 PM
Subject: Fwd: Crayfish Protocol
To: Lois Uranowski <luranowski@osmre.gov>

I am requesting technical assistance in review. 
---------- Forwarded message ----------
From: Schmidt, John <john_schmidt@fws.gov>
Date: Tue, May 23, 2017 at 8:37 AM



Subject: Fwd: Crayfish Protocol
To: "Ward, Harold D" <Harold.D.Ward@wv.gov>, Roger Calhoun
<rcalhoun@osmre.gov>
Cc: "Halstead, Lewis A" <lewis.a.halstead@wv.gov>, Barbara
Douglas <barbara douglas@fws.gov>, Chase Allred
<  Paul Phifer <paul_phifer@fws.gov>,
Spencer Simon <spencer_simon@fws.gov>, Martin Miller
<martin_miller@fws.gov>, Glenn Smith
<glenn_s_smith@fws.gov>, Richard Buckley
<rbuckley@osmre.gov>

Harold/Roger:
Attached please find our revisions to the WVDEP DRAFT
guidance for the protection of listed crayfish.  As the Big
Sandy crayfish occurs in Kentucky and Virginia my staff
sought guidance from both our KYFO and VAFO as well as
our Regional Office endangered species staff.  We are doing
our level best to be consistent across the range of the
species.

I believe we are getting closer on the guidance and would
like your respective staffs to evaluate our revisions.  I
suggest we meet as soon as possible to iron out any
remaining sticking points.  It is in everyone's interest that
we get miners back to work and protect these very rare
species in the process.

I look forward to hearing from both of you soon.

Regards,
John Schmidt

John E. Schmidt
Field Supervisor
U.S. Fish and Wildlife Service
West Virginia Field Office
694 Beverly Pike
Elkins, WV 26241
304-636-6586 x 16
304-904-8611 work cell
http://www.fws.gov/westvirginiafieldoffice/index.html

---------- Forwarded message ----------
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From: Allred, Chase <chase_allred@fws.gov>
Date: Mon, May 22, 2017 at 9:10 AM
Subject: Crayfish Protocol
To: John Schmidt <john_schmidt@fws.gov>

Chase Allred 
U.S. Fish & Wildlife Service 
West Virginia Ecological Services Field Office 
694 Beverly Pike
Elkins, WV 26241
304-636-6586, ext. 21
chase_allred@fws.gov

-- 
Roger Calhoun
Field Office Director
Office of Surface Mining Reclamation and Enforcement
Charleston, WV 
304-347-7158

-- 
Harry J. Payne
Chief,Division of Regulatory Support
Office of Surface Mining Reclamation and
Enforcement
1951 Constitution Ave, NW
Mail Stop 203
Washington, DC 20240
202-208-2895

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services



U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346

On Tue, Jun 6, 2017 at 4:50 PM, Frazer, Gary <gary_frazer@fws.gov> wrote:
Spencer -- Kate MacGregor (acting ASLM) has been trying to connect with me
for the last couple days, and I suspect it may be about this.  

Can you tell me whether WVDEP has sent us permit applications for these two
mines and asked for our comments?  If so, have we submitted comments that
the state is disagreeing with?  

Also, can you tell me when and how the request for a briefing paper for Aurelia
came to the Region? -- GDF

Gary Frazer
Assistant Director -- Ecological Services
U.S. Fish and Wildlife Service
(202) 208-4646

On Tue, Jun 6, 2017 at 12:18 PM, Simon, Spencer <spencer_simon@fws.gov>
wrote:

The request came in from the DAS but with little background info. 
Spent a fair part of the day trying to gather background.  Although we
have had some challenges with WV, we did not associate that those



would be tied to any specific project.  In fact we have undertake a
robust project review process here to avoid this very thing.  Sometimes
you never know.  We'll keep you posted and thanks for your support.

On Tue, Jun 6, 2017 at 4:10 PM, Aubrey, Craig <craig_aubrey@fws.gov>
wrote:

Thanks Spencer.  I wasn't aware of a BP request.  Who requested it?  

Also, pls let us know how things progress (especially if things are going
sideways).  This is clearly on folks' radar and we want to be able to be
responsive/give heads up, if needed.

Craig

On Tue, Jun 6, 2017 at 3:37 PM, Simon, Spencer
<spencer_simon@fws.gov> wrote:

Craig,

We believe there are two mine projects that are being held up.  One
is called the Berwind Deep Mine, which we think is somehow
related to the briefing paper request.  The other is known as the
Twin Branch Mine.  It is not 100% clear why they are being held up
but we think it is because the mining applicants need to develop
PEPs (protection and enhancement plans) for listed species in
accordance with the '96 BO and WVDEP is not in agreement with
us on the need to consult in the first place.  There are also some
fundamental differences of opinion on how WVDEP believes direct
or indirect impacts from mining activities will affect the listed
crayfish. 

Nothing that we are aware of has changed other than, perhaps, the
stream rule being vacated and the redirect back to the '96 BO for
which guidance on the newly listed crayfish wasn't completed.  

We provided WVDEP and OSMRE with a draft guidance
document (sort of a key) to help them identify when and if they
need to consult;(in the email chain from Craig Walker? you have
OSMREs comments on the guidance).  WVDEP provided us with
comments and we are in the process of reviewing and pulling
information together to respond.  WVDEP also developed a



version of the key but it was inadequate and easier for us to develop
our own.

We are committed to working with OSMRE and WVDEP to work
through our differences.  We believe part of the challenge is the
state is not accustomed to consulting with us in the manner Federal
action agencies do under section 7.  We are working on a briefing
paper on this but feel free to contact me if you have additional
questions.  Thanks.

  

On Tue, Jun 6, 2017 at 10:26 AM, Aubrey, Craig
<craig_aubrey@fws.gov> wrote:

Spencer or Paul, can y'all get me an update on this?  Harry Payne from
OSMRE and I just spoke.  He said he heard that OSMRE's political
gave a copy of the PEP to Aurelia Skipwith, Deputy Assistant Secretary for FWP. 
Harry said the political characterized it as a "dispute" between the state (WV, I presume) and
FWS.  Harry also said that he understood that this was holding up permits (also inferred from
John Schmidt's email in the string below).  

Some Qs that come to mind:
1.  Are permits being held up?  If so, why?  The crayfish have been listed for about a year.  Did
something change or has there been an ongoing issue?  Any details you could give about
process would be helpful.

2.  There are 2 docs that OSMRE is commenting on.  Is the state coming up with a doc
independent of us?  If so, what are our plans for reconciliation?

Thanks,

Craig

---------- Forwarded message ----------
From: Payne, Harry <hpayne@osmre.gov>
Date: Tue, Jun 6, 2017 at 7:58 AM
Subject: Fwd: Crayfish Protocol
To: Craig Aubrey <craig_aubrey@fws.gov>

Craig have you heard anything about this ... ? 
---------- Forwarded message ----------
From: Walker, Craig <cwalker@osmre.gov>
Date: Tue, Jun 6, 2017 at 6:45 AM



Subject: Fwd: Crayfish Protocol
To: "Payne, Harry" <hpayne@osmre.gov>, Robin Ferguson
<rferguson@osmre.gov>, Susan Ely <susan.ely@sol.doi.gov>

Here are our comments on the FWS and WVDEP crayfish protocol
_____________________
Craig Walker, Ecologist
Office of Surface Mining
Appalachian Region
(412) 297-9347

---------- Forwarded message ----------
From: Hawkins, Jay <jhawkins@osmre.gov>
Date: Mon, Jun 5, 2017 at 8:52 AM
Subject: Fwd: Crayfish Protocol
To: "Calhoun, Roger" <rcalhoun@osmre.gov>, Lois Uranowski
<luranowski@osmre.gov>
Cc: Craig Walker <cwalker@osmre.gov>, Brian Dailey
<bdailey@osmre.gov>

Roger:
Attached are bulleted comments from Craig Walker and Brian Dailey
on the Crayfish protocol documents by the WVDEP and the FWS as
you requested. If needed perhaps we can meet on this when you are
here later this week.
-Jay

Jay W. Hawkins, P.G.
Hydrogeologist
Chief, Water, Geological, & Geospatial Branch

Office of Surface Mining and Reclamation Enforcement
3 Parkway Center
Pittsburgh, PA 15220
jhawkins@osmre.gov
412.937.2127
- In questions of science, the authority of a thousand is not worth
the humble reasoning of a single individual. - Galileo Galilei
- Luck is the residue of design. - Branch Rickey
- I think there’s something in me of that same weakness that is
so apparent in [tennis champion] John McEnroe. I just can’t sit
while people are saying nonsense in a meeting without saying it’s
nonsense!  James D. Watson (co-discoverer of the structure of
DNA)
- One could not be a successful scientist without realizing that,



in contrast to the popular conception supported by newspapers
and mothers of scientists, a goodly number of scientists are not
only narrow-minded and dull, but also just stupid. James D.
Watson
- If everyone is thinking alike, then somebody isn't thinking. George S. Patton

---------- Forwarded message ----------
From: Dailey, Brian <bdailey@osmre.gov>
Date: Mon, Jun 5, 2017 at 8:32 AM
Subject: Re: Crayfish Protocol
To: Jay Hawkins <jhawkins@osmre.gov>, Craig Walker
<cwalker@osmre.gov>

Jay,

See the attached bullet summary of comments on the Big Sandy and Guyandotte River
Crayfish guidance documents. Please let me know if you have any questions or need
clarification.

-Brian

On Fri, Jun 2, 2017 at 2:14 PM, Uranowski, Lois
<luranowski@osmre.gov> wrote:

Roger,

I am forwarding you an email with Craig/Brian's comments on the
two crayfish protective measures guidance documents (WVDEP and
US FWS).  Since there are many comments, we are now putting
together the salient points in bullet format in a separate document and
will submit those to you .

You can expect them Monday.

Lois J. Uranowski, P.E.
Chief, Division of Technical Support
Office of Surface Mining Reclamation and Enforcement
3 Parkway Center
Pittsburgh, PA 15220 
luranowski@osmre.gov
412 937 2805

---------- Forwarded message ----------
From: Dailey, Brian <bdailey@osmre.gov>
Date: Fri, Jun 2, 2017 at 12:07 PM
Subject: Re: Crayfish Protocol



To: "Uranowski, Lois" <luranowski@osmre.gov>
Cc: "Jay Hawkins (osmre.gov)" <jhawkins@osmre.gov>, "Walker,
Craig" <cwalker@osmre.gov>

Lois,

Please see comments from Craig and I in the attached documents for:

1. proposed crayfish guidance from USFWS (DRAFT Guidance DOC for
Crayfish05192017_final_brd_cw_Cmnts)

2. proposed crayfish guidance and emailed questions from WVDEP (crayfish
PEP2_final_brd_cw_cmnts)

Because there are two documents and questions in an email we are commenting on,
we felt that our comments were most easily shown as tracked changes/comments to
the original word documents and text from the WVDEP email. Please let me know if
you have any questions or need clarification on any of our comments.

-Brian

On Thu, May 25, 2017 at 1:12 PM, Uranowski, Lois
<luranowski@osmre.gov> wrote:

I'd like to give you some background on this when you are back in
the office so can we talk Tuesday morning at 9?  Craig- we'll call
you

Lois J. Uranowski, P.E.
Chief, Division of Technical Support
Office of Surface Mining Reclamation and Enforcement
3 Parkway Center
Pittsburgh, PA 15220 
luranowski@osmre.gov
412 937 2805

---------- Forwarded message ----------
From: Calhoun, Roger <rcalhoun@osmre.gov>
Date: Tue, May 23, 2017 at 3:07 PM
Subject: Fwd: Crayfish Protocol
To: Lois Uranowski <luranowski@osmre.gov>

I am requesting technical assistance in review. 
---------- Forwarded message ----------
From: Schmidt, John <john_schmidt@fws.gov>
Date: Tue, May 23, 2017 at 8:37 AM
Subject: Fwd: Crayfish Protocol
To: "Ward, Harold D" <Harold.D.Ward@wv.gov>, Roger Calhoun
<rcalhoun@osmre.gov>
Cc: "Halstead, Lewis A" <lewis.a.halstead@wv.gov>, Barbara



Douglas <barbara douglas@fws.gov>, Chase Allred
<  Paul Phifer <paul_phifer@fws.gov>,
Spencer Simon <spencer_simon@fws.gov>, Martin Miller
<martin_miller@fws.gov>, Glenn Smith
<glenn_s_smith@fws.gov>, Richard Buckley
<rbuckley@osmre.gov>

Harold/Roger:
Attached please find our revisions to the WVDEP DRAFT
guidance for the protection of listed crayfish.  As the Big
Sandy crayfish occurs in Kentucky and Virginia my staff
sought guidance from both our KYFO and VAFO as well as
our Regional Office endangered species staff.  We are doing
our level best to be consistent across the range of the
species.

I believe we are getting closer on the guidance and would
like your respective staffs to evaluate our revisions.  I
suggest we meet as soon as possible to iron out any
remaining sticking points.  It is in everyone's interest that
we get miners back to work and protect these very rare
species in the process.

I look forward to hearing from both of you soon.

Regards,
John Schmidt

John E. Schmidt
Field Supervisor
U.S. Fish and Wildlife Service
West Virginia Field Office
694 Beverly Pike
Elkins, WV 26241
304-636-6586 x 16
304-904-8611 work cell
http://www.fws.gov/westvirginiafieldoffice/index.html

---------- Forwarded message ----------
From: Allred, Chase <chase_allred@fws.gov>
Date: Mon, May 22, 2017 at 9:10 AM
Subject: Crayfish Protocol
To: John Schmidt <john_schmidt@fws.gov>
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Chase Allred 
U.S. Fish & Wildlife Service 
West Virginia Ecological Services Field Office 
694 Beverly Pike
Elkins, WV 26241
304-636-6586, ext. 21
chase_allred@fws.gov

-- 
Roger Calhoun
Field Office Director
Office of Surface Mining Reclamation and Enforcement
Charleston, WV 
304-347-7158

-- 
Harry J. Payne
Chief,Division of Regulatory Support
Office of Surface Mining Reclamation and
Enforcement
1951 Constitution Ave, NW
Mail Stop 203
Washington, DC 20240
202-208-2895

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346



-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346



From: Aubrey, Craig
To: Gary Frazer; Gina Shultz
Subject: Fwd: Crayfish Protocol
Date: Wednesday, June 7, 2017 10:23:18 AM

More OSM.  I'm going to call Harry and discuss.  

Craig

---------- Forwarded message ----------
From: Morse, John <john_morse@fws.gov>
Date: Wed, Jun 7, 2017 at 1:01 PM
Subject: Fwd: Crayfish Protocol
To: "Aubrey, Craig" <craig_aubrey@fws.gov>

fyi

John Morse
National s7 Coordinator
U.S. Fish and Wildlife Service
5275 Leesburg Pike, 2C010B
Falls Church, Virginia 22041
ph: 703-358-2261
email: john morse@fws.gov

---------- Forwarded message ----------
From: Smith, Glenn <glenn_s_smith@fws.gov>
Date: Tue, May 23, 2017 at 3:34 PM
Subject: Fwd: Crayfish Protocol
To: John Morse <john_morse@fws.gov>

OK things are heating up.  Local OSM stated that compliance was "a state issue" so we are going to need OSM HQ
to counter that line of thought.
---------- Forwarded message ----------
From: John Schmidt <john_schmidt@fws.gov>
Date: Tue, May 23, 2017 at 12:41 PM
Subject: Re: Crayfish Protocol
To: Paul Phifer <paul_phifer@fws.gov>
Cc: Spencer Simon <Spencer_Simon@fws.gov>, Martin Miller <Martin_Miller@fws.gov>,
Cindy Schulz <Cindy_Schulz@fws.gov>, Barbara Douglas <barbara_douglas@fws.gov>

Barb can fill you in. 



My original intent was to hand this draft to the OSM and have them take the lead. I spoke with
Roger Calhoun and Lois (in Pitt) with OSM.Roger considers OSM's role as one of facilitation
with no direct oversight when it comes to permitting. Glenn, WVFO, and HQ disagree. As I
understand the 96 BO
OSM has oversight to ensure the RA is compliant with the ESA. 

Roger suggested we send it to Harold for his comments. 

Sent from my iPhone

On May 23, 2017, at 12:20 PM, Paul Phifer <paul_phifer@fws.gov> wrote:

This sounds like it can expand to other audiences quickly.  Can I get an update
asap?  Barb is here in Nashville with me, should I ask her?

How has OSM been involved?  

Thanks, Paul 

Sent from my iPhone

Begin forwarded message:

From: "Ward, Harold D" <Harold.D.Ward@wv.gov>
Date: May 23, 2017 at 11:07:31 AM CDT
To: "Schmidt, John" <john_schmidt@fws.gov>
Cc: Roger Calhoun <rcalhoun@osmre.gov>, "Halstead, Lewis A"
<Lewis.A.Halstead@wv.gov>, Barbara Douglas
<barbara douglas@fws.gov>, "Chase Allred"

>, Paul Phifer <paul_phifer@fws.gov>,
Spencer Simon <spencer_simon@fws.gov>, Martin Miller
<martin_miller@fws.gov>, Glenn Smith <glenn_s_smith@fws.gov>,
"Richard Buckley" <rbuckley@osmre.gov>
Subject: Re: Crayfish Protocol

Thank you for providing. As you obliviously anticipated, we  do have
several areas of concern in that the provided proposal appears to be
unnecessarily over reaching and actual proposed actions that are
outside of the stated objective. My staff is already preparing
comments. While I hoped additional meetings would not be required
that will not be realized.

Sent from my iPhone                                      

On May 23, 2017, at 8:37 AM, Schmidt, John
<john_schmidt@fws.gov> wrote:
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Harold/Roger:
Attached please find our revisions to the WVDEP
DRAFT guidance for the protection of listed
crayfish.  As the Big Sandy crayfish occurs in
Kentucky and Virginia my staff sought guidance
from both our KYFO and VAFO as well as our
Regional Office endangered species staff.  We are
doing our level best to be consistent across the
range of the species.

I believe we are getting closer on the guidance and
would like your respective staffs to evaluate our
revisions.  I suggest we meet as soon as possible to
iron out any remaining sticking points.  It is in
everyone's interest that we get miners back to
work and protect these very rare species in the
process.

I look forward to hearing from both of you soon.

Regards,
John Schmidt

John E. Schmidt
Field Supervisor
U.S. Fish and Wildlife Service
West Virginia Field Office
694 Beverly Pike
Elkins, WV 26241
304-636-6586 x 16
304-904-8611 work cell
http://www.fws.gov/westvirginiafieldoffice/index.html

---------- Forwarded message ----------
From: Allred, Chase <chase_allred@fws.gov>
Date: Mon, May 22, 2017 at 9:10 AM
Subject: Crayfish Protocol
To: John Schmidt <john_schmidt@fws.gov>



Chase Allred 
U.S. Fish & Wildlife Service 
West Virginia Ecological Services Field Office 
694 Beverly Pike
Elkins, WV 26241
304-636-6586, ext. 21
chase_allred@fws.gov

<DRAFT Guidance DOC for Crayfish05192017.docx>

-- 
Glenn S. Smith

300 Westgate Center Dr.
Hadley, MA 01035
413-253-8627

"The Year Of 7(a)(1)"   -  "Better Conservation More Efficiently"
 Proactive, landscape, level, strategic conservation!



From: Paul Phifer
To: Wendi Weber; Kyla Hastie; Deborah Rocque; Ken Elowe; Gary D Frazer; Gina Shultz; . Leopoldo Miranda; Michael

Oetker; Cynthia Dohner@fws.gov; Jack Arnold; Bridget Fahey
Subject: Fwd: DELIVERED TO OFR: Final Listing Determination for the Big Sandy Crayfish and the Guyandotte River

Crayfish was delivered to the Federal Register today.
Date: Thursday, March 31, 2016 12:06:46 PM

Great job by a team of people to meet our statutory timeline.  Thank you R4 and HQ for all the
good teamwork!

Paul

Sent from my iPad

Begin forwarded message:

From: "Gifford, Krishna" <krishna_gifford@fws.gov>
Date: March 31, 2016 at 11:10:35 AM EDT
To: Christine Eustis <christine_eustis@fws.gov>, Meagan Racey
<meagan_racey@fws.gov>,  Martin Miller <Martin_Miller@fws.gov>, Keith
Hastie <keith_hastie@fws.gov>,  Paul Phifer <paul_phifer@fws.gov>, John
Schmidt <john_schmidt@fws.gov>,  Barbara Douglas
<barbara_Douglas@fws.gov>, Cindy Schulz <cindy_schulz@fws.gov>,  Roberta
Hylton <Roberta_Hylton@fws.gov>, Brian Evans <Brian_Evans@fws.gov>,
Timothy Merritt <timothy_merritt@fws.gov>, Lee Andrews
<lee_andrews@fws.gov>,  Mike Floyd <mike_floyd@fws.gov>, Jennifer Garland
<jennifer_garland@fws.gov>,  Jack Arnold <jack_arnold@fws.gov>
Subject: Fwd: DELIVERED TO OFR: Final Listing Determination for the
Big Sandy Crayfish and the Guyandotte River Crayfish was delivered to the
Federal Register today.

Hi Everyone -

Thanks again for all of your help to ensure that we met our statutory deadline for
publishing the final listing decision for these two crayfish species!  I'll let you
know when we get confirmation of the publication date and we'll send out the
final outreach material.

-Krishna
______________________________________________________________________
Krishna Gifford

Candidate & Classification Coordinator
U.S. Fish and Wildlife Service - Northeast Region
Endangered Species Program
300 Westgate Center Dr.
Hadley, MA 01035
413-253-8619 (v); 413-253-8482 (f)



---------- Forwarded message ----------
From: Galst, Carey <carey_galst@fws.gov>
Date: Thu, Mar 31, 2016 at 11:06 AM
Subject: DELIVERED TO OFR: Final Listing Determination for the Big Sandy
Crayfish and the Guyandotte River Crayfish was delivered to the Federal Register
today.
To: FWHQ FR Pub List <fwhq_fr_pub_list@fws.gov>
Cc: Krishna Gifford <krishna_gifford@fws.gov>, Timothy Merritt
<Timothy_Merritt@fws.gov>, Keith Hastie <keith_hastie@fws.gov>

DELIVERED TO OFR: Final Listing Determination for the Big
Sandy Crayfish and the Guyandotte River Crayfish (Docket No. FWS–
R5–ES–2015–0015) was delivered to the Federal Register today.

We have requested a publication date of April 7, 2016.  We will send notice when this
document is scheduled for publication.

*** Regional Office: Please ensure that PRIOR to FR publication all supporting
documents are submitted to Marcia Cash (Marcia_Cash@fws.gov) for posting
on regulations.gov.  See the guidance document for documents that may be
applicable.

Thanks,
Carey
><> ><> ><> ><> ><> ><> ><> ><> ><> ><>
Carey Galst-Cavalcante
Biologist
Branch of Listing Policy and Support, Ecological Services
U.S. Fish and Wildlife Service Headquarters
5275 Leesburg Pike MS: ES
Falls Church, VA 22041-3803

phone: 703-358-1954
fax: 703-358-1735
email: Carey Galst@fws.gov



From: Paul Phifer
To: Gary D Frazer
Subject: Fwd: WV BP
Date: Tuesday, June 6, 2017 1:59:35 PM
Attachments: ATT00001.htm

20170606 Secretary BP  Berwind Mine, WV Cc for EA surname.docx

This draft is with Wendi and hasn't been sent outside of the region.

Sent from my iPhone

Begin forwarded message:

From: "Simon, Spencer" <spencer_simon@fws.gov>
Date: June 6, 2017 at 12:39:40 PM AKDT
To: Paul Phifer <Paul_Phifer@fws.gov>
Subject: WV BP

Paul, should also mention Wendi has requested a briefing with WVFO on
this for 9:00 tomorrow

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346



20170606 1359_Email_Fwd_ WV BP htm[9/14/2018 8:02:33 AM]



INFORMATION MEMORANDUM FOR THE SECRETARY 
 
DATE:  June 6, 2017 
FROM:  Director, U.S. Fish and Wildlife Service  
SUBJECT: Big Sandy Crayfish and the Berwind Mine, McDowell County, West Virginia  
 
BACKGROUND  
 
The Berwind Deep Mine No. 1 located in McDowell County, West Virginia, consists of 28.75 
acres of disturbance, three sediment holding ponds, and three water quality discharge outlets.  
These features discharge into a tributary of Dry Fork, a stream that contains the threatened Big 
Sandy crayfish (Cambarus callainus).  The Big Sandy crayfish was listed under the Endangered 
Species Act (ESA) in 2016. 
 
In 1996, the U.S. Fish and Wildlife Service (Service) issued a Programmatic Biological Opinion 
to the Office of Surface Mining Reclamation and Enforcement (OSMRE) on mining operations 
regulated by the Surface Mining Control and Reclamation Act of 1977 (1996 BO).  To comply 
with the 1996 BO, mining permits issued by state regulatory authorities must include a 
protection and enhancement plan (PEP) for affected listed species. 
 
The Service has been working with the West Virginia Department of Environmental Protection 
(WVDEP) and representatives of the Berwind Mine to complete consultation in accordance with 
the 1996 BO.  Our efforts have focused on development of the required PEP for the Big Sandy 
crayfish.   
 
DISCUSSION 
 
The Service’s West Virginia Field Office (WVFO) first received detailed project-specific 
information for the Berwind Mine in late January 2017.  However, the Service was unable to 
engage on mining projects from mid-February through mid-April as a result of the rescinding of 
the Stream Buffer Rule and its associated programmatic Biological Opinion which was to have 
replaced the 1996 BO.  In mid-April, mining consultations resumed under the 1996 BO and will 
continue under the 1996 BO until OSMRE completes reinitiated consultation on its surface 
mining regulatory program. 
 
Since that time, the Service has had numerous discussions with the WVDEP and mining 
applicants about this and other mining projects within the ranges of the Big Sandy crayfish and 
the endangered Guyandotte River crayfish, which is restricted to small isolated reaches of two 
West Virginia streams, both of which have significant ongoing threats including extensive 
mining.  However, these discussions have been complicated because very few effective PEPs 
have been developed for aquatic species under the 1996 BO, and there are no useful examples.  
Also, the Big Sandy crayfish is a recently listed species with limited species-specific research 
available.  While there is a broad base of literature detailing the significant effects of mining on 
downstream aquatic resources, we have not been able to reach consensus with WVDEP that 
downstream effects may occur.   
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NEXT STEPS 
 
The WVFO has developed a crayfish consultation key as well as an outline of a potential PEP 
and has been engaging other Service field offices within the range of the species or that have 
experience dealing with mining effects on other aquatic species.  The Service has also begun 
reaching out to species and technical experts familiar with the effects of mining to develop 
potential conservation measures and best management practices.   
 
The Service is currently working to schedule a meeting with the Berwind Mine to discuss 
potential project-specific PEP measures. 
 
PREPARED BY: Wendi Weber    DATE:  June 6, 2017 
           Regional Director 
           Northeast Region 
 
BP034180 IM-S  Big Sandy Crayfish and the Berwind Mine, McDowell County, West Virginia 
 
 
 
 
APPROVED BY:        DATE:      
 
 



From: Paul Phifer
To: Gary D Frazer
Subject: Fwd: WV BP
Date: Tuesday, June 6, 2017 3:18:18 PM

FYI - BP not to Wendi yet 

Sent from my iPhone

Begin forwarded message:

From: "Simon, Spencer" <spencer_simon@fws.gov>
Date: June 6, 2017 at 1:46:50 PM AKDT
To: Paul Phifer <paul_phifer@fws.gov>
Subject: Re: WV BP

Deb recommended a rewrite of the BP which I'm working on.  She didn't
think it was ready for prime time.  Marty said he can't be there because he
has an important listing call at 9.  I think Barb will be fine.  

On Tue, Jun 6, 2017 at 5:44 PM, Paul Phifer <paul_phifer@fws.gov> wrote:
Thanks.  The briefing should be fine, just make sure Barb can answer the
science questions about why we asking for what we are asking.  Marty should
join as well.  

Sent from my iPhone

On Jun 6, 2017, at 12:40 PM, Simon, Spencer <spencer_simon@fws.gov>
wrote:

Paul, should also mention Wendi has requested a briefing with
WVFO on this for 9:00 tomorrow

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346

<20170606_Secretary BP_ Berwind Mine, WV_Cc for EA
surname.docx>



-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346



From: Paul Phifer
To: Gary D Frazer
Subject: Fwd: draft briefing paper for our 9:00 meeting
Date: Wednesday, June 7, 2017 7:12:29 AM
Attachments: ATT00001.htm

20170607 Secretary BP  Berwind Mine, WV.docx

The latest BP

Sent from my iPhone

Begin forwarded message:

From: "Simon, Spencer" <spencer_simon@fws.gov>
Date: June 7, 2017 at 3:30:44 AM AKDT
To: Wendi Weber <wendi_weber@fws.gov>, Deborah Rocque
<deborah_rocque@fws.gov>,  John Schmidt <john_schmidt@fws.gov>, Barbara
Douglas <barbara_douglas@fws.gov>,  Chase Allred <chase_allred@fws.gov>
Cc: Martin Miller <Martin_Miller@fws.gov>, Paul Phifer
<Paul_Phifer@fws.gov>,  Kathleen King <kathleen_king@fws.gov>
Subject: draft briefing paper for our 9:00 meeting

Hi, please see the attached.

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346



20170607 0712_Email_Fwd_ draft briefing paper for our 9_00 meeting htm[9/14/2018 8:02:43 AM]



INFORMATION MEMORANDUM FOR THE SECRETARY 
 
DATE:  June 67, 2017 
FROM:  Director, U.S. Fish and Wildlife Service  
SUBJECT: Big Sandy Crayfish and the Berwind Mine, McDowell County, West Virginia  
 
BACKGROUND  
 
The 29- acre Berwind Deep Mine No. 1 is located in McDowell County, West Virginia, consists 
of 28.75 acres of disturbance, three sediment holding ponds, and three water quality discharge 
outlets.  In addition to the area being actively impacted, the mine includes three sediment holding 
ponds and three water quality discharge outlets that flow Surface water runoff from the 
Theminese features discharges into a tributary of Dry Fork, a stream that contains the threatened 
Big Sandy crayfish (Cambarus callainus).   The Big Sandy crayfish’s historical range likely 
included streams throughout the upper Big Sandy River basin, which covers 10 counties in 
Kentucky, Virginia, and West Virginia.  Today, this species is found in four isolated populations 
across these states.  The Big Sandy crafish The Big Sandy crayfish was listed under the 
Endangered Species Act (ESA) in 2016.  Crayfish generally play an important ecological role in 
stream environments by recycling animal and plant matter and serving as food for other wildlife, 
including sport fish.  Keeping streams healthy for crayfish also benefits people by ensuring clean 
water for drinking, and recreational activities such as paddling and fishing. 
 
Some activities associated with mining create sedimentation in streams which can be harmful to 
aquatic species such as crayfish.  Consequently, In 1996, the U.S. Fish and Wildlife Service 
(Service) collaborated with the Office of Surface Mining Reclamation and Enforcement 
(OSMRE) to develop a biological opinion (BO) that exempted the “take” of listed species from 
mining operations in accordance with the ESA.  Known as the “issued a Programmatic 
Biological Opinion to the Office of Surface Mining Reclamation and Enforcement (OSMRE) on 
mining operations regulated by the Surface Mining Control and Reclamation Act of 1977 (1996 
BO”,  this document allowed mining operations to proceed provided that ).  To comply with the 
1996 BO, mining permits issued by state regulatory authorities must include a protection and 
enhancement plan (PEP) for affected listed species.   
 
The 1996 BO was updated in 2016; however, on February 16, 2017, the Stream Protection Rule 
was nullified which, in turn, nullified the 2016 BO.  This event left OSMRE without a valid 
biological opinion and, therefore, the Service and OSMRE opted to suspend consultation on 
mining projects.  This period of suspended consultations delayed several mining projects 
including the Berwind Mine which first approached the Service’s West Virginia Field Office 
(WVFO) in January 2017 for technical assistance on the Big Sandy crayfish.  Eventually, in 
April of 2017, both agencies agreed to resort to the 1996 BO.   
 
The Service has been working with the West Virginia Department of Environmental Protection 
(WVDEP) and representatives of the Berwind Mine to complete consultation in accordance with 
the 1996 BO.  Our efforts have focused on development of the required PEP for the Big Sandy 
crayfish.   
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The Service’s West Virginia Field Office (WVFO) first received detailed project specific 
information for the Berwind Mine in late January 2017.  However, the Service was unable to 
engage on mining projects from mid-February through mid-April as a result of the rescinding of 
the Stream Buffer Rule and its associated programmatic Biological Opinion which was to have 
replaced the 1996 BO.  In mid April, mining consultations resumed under the 1996 BO and will 
continue under the 1996 BO until OSMRE completes reinitiated consultation on its surface 
mining regulatory program. 
 
DISCUSSION 
 
The Service’s West Virginia Field Office (WVFO) first received detailed project specific 
information for the Berwind Mine in late January 2017.  However, the Service was unable to 
engage on mining projects from mid February through mid April as a result of the rescinding of 
the Stream Buffer Rule and its associated programmatic Biological Opinion which was to have 
replaced the 1996 BO.  In mid April, mining consultations resumed under the 1996 BO and will 
continue under the 1996 BO until OSMRE completes reinitiated consultation on its surface 
mining regulatory program. 
 
Upon resumption of consultation activities, Since that time, the Service has had numerous 
discussions with the WVDEP, OSMRE and mining applicants aboutregarding the development 
of scientifically sound PEPs this and other mining projects within the ranges of the Big Sandy 
crayfish and the endangered Guyandotte River crayfish, which is restricted to small isolated 
reaches of two West Virginia streams, both of which have significant ongoing threats including 
extensive mining.  However, these discussions have been complicated because very few effective 
PEPs have been developed for aquatic species under the 1996 BO, and there are no useful 
examples.  Also, the Big Sandy crayfish is a recently listed species with limited species specific 
research available.  While there is a broad base of scientific literature detailing the significant 
effects of mining on downstream aquatic resources, we have not yet been able to reach consensus 
with WVDEP that downstream effects may occur.   
 
 
NEXT STEPS 
 
The WVFO has developed a crayfish consultation key as well as an outline of a potential PEP 
and has been engaging other Service field offices within the range of the species or that have 
experience dealing with mining effects on other aquatic species.  The Service has also begun 
reaching out to actively engaged species and technical experts familiar with the effects of mining 
to develop potential conservation measures and best management practices.   
 
The Service stands ready to work with OSMRE, WVDEP, and the Berwind Mine to facilitate 
resolution of the outstanding questions regarding the development of a PEP for the Sandy River 
crayfish.  The WVFO is currently working to schedule a meeting with the Berwind Mine to 
discuss potential project-specific PEP measures in an effort to move this important project 
forward.. 
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PREPARED BY: Wendi Weber    DATE:  June 67, 2017 
           Regional Director 
           Northeast Region 
 
BP034180 IM-S  Big Sandy Crayfish and the Berwind Mine, McDowell County, West Virginia 
 
 
 
 
APPROVED BY:        DATE:      
 
 



From: Weber, Wendi
To: Rushing, Anya
Cc: Rocque, Deborah; Morris, Charisa; Gary Frazer; Spencer Simon; Paul Phifer; Craig Aubrey
Subject: Re: REQUEST: Crayfish Briefing Paper due NOON Wed. (7/6)
Date: Wednesday, June 7, 2017 9:07:47 AM
Attachments: BP034180 Big Sandy Crayfish and Berwind Mine WV SIGNED.pdf

Please find attached the requested briefing paper. Please let us know if you have any questions
or need anything else. Thank you 

Best, 
Wendi 

On Mon, Jun 5, 2017 at 3:23 PM, Rushing, Anya <anya_rushing@fws.gov> wrote:
Good Afternoon, 

We have received a request from FWP regarding a one-page briefing paper on the PEP for
the Guayandotte River Crayfish and the Big Sandy River Crayfish in Elkins, WV.  This is
regarding the $17 million expansion of an underground met coal mine in McDowell
County.  A quick search in DTS on this specific issue came up empty; however, please feel
free to use an existing updated BP should you have one available.  

The deadline for the BP is noon on Wed (6/7).   

This request will also be sent via DTS.   

Thanks so much.  And please feel free to reach with any questions. 

Regards, 

Anya
 
Anya Rushing
Biological Analyst and Briefing Book Lead
U.S. Fish & Wildlife Service
1849 C. Street NW, Room 3351
Washington, DC
202-273-3288

-- 
Wendi Weber
Regional Director
Department of the Interior
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA 01035-9589
413/253-8300
413/253-8308fax



413/531-5163cell
wendi_weber@fws.gov







From: Aubrey, Craig
To: Gary Frazer
Subject: Fwd: Briefing Paper
Date: Tuesday, June 13, 2017 10:43:07 AM

Craig

Craig W. Aubrey
Chief, Division of Environmental Review
Ecological Services Program
U.S. Fish and Wildlife Service Headquarters
Ecological Services, MS: ES
5275 Leesburg Pike
Falls Church, VA 22041-3803
703-358-2171 (general)
703-358-2442 (direct)

---------- Forwarded message ----------
From: Simon, Spencer <spencer_simon@fws.gov>
Date: Mon, Jun 12, 2017 at 5:02 PM
Subject: Re: Briefing Paper
To: "Aubrey, Craig" <craig_aubrey@fws.gov>
Cc: Paul Phifer <paul_phifer@fws.gov>

Just an update on the Twin Branch Mine.  Last week the WVFO met with
representatives from WVDEP and the mine representatives regarding a small area
(20+ac) that they needed to clear vegetation on; the Mine indicated that they would
have to lay people off if they couldn't begin mining in short order (this has not been
independently verified).  The species potentially affected by the clearing would be the
Ibat. Listed crayfish will also need a determination for other aspects of the mining
operation.  The WVFO originally requested that our review not be piece mealed - we
wanted to address all species at once.  But given the concerns over the timeline, the
WVFO allowed the mine to do acoustic monitoring for bats right now and if none are
encountered they can clear right away.  We still need to work thru the crayfish PEP. 
John Schmidt the WVFO project leader said that WVDEP was appreciative of the
Service's flexibility. 

On Mon, Jun 12, 2017 at 12:06 PM, Aubrey, Craig <craig_aubrey@fws.gov> wrote:

---------- Forwarded message ----------
From: Payne, Harry <hpayne@osmre.gov>
Date: Thu, Jun 8, 2017 at 7:13 AM



Subject: Fwd: Briefing Paper
To: Susan Ely <susan.ely@sol.doi.gov>, Craig Aubrey <craig_aubrey@fws.gov>

FYI
---------- Forwarded message ----------
From: Calhoun, Roger <rcalhoun@osmre.gov>
Date: Thu, Jun 8, 2017 at 7:12 AM
Subject: Fwd: Briefing Paper
To: Harry Payne <hpayne@osmre.gov>
Cc: Lois Uranowski <luranowski@osmre.gov>

This is the FWS briefing paper dealing with the immediate mine getting attention. It matches
the one I got from the local FWS office.

 I understand a larger mine called twin branch is also under a time problem. We have no
involvment in pending permits unless one of the agencies calls us in per the BO to settle a
dispute.  That  has not happened yet. 
 We are working with the agencies more broadly on a procedure for use on all permits.

Talk at 10:30

---------- Forwarded message ----------
From: Uranowski, Lois <luranowski@osmre.gov>
Date: Wed, Jun 7, 2017 at 5:11 PM
Subject: Fwd: Briefing Paper
To: Roger Calhoun <rcalhoun@osmre.gov>

Lois J. Uranowski, P.E.
Chief, Division of Technical Support
Office of Surface Mining Reclamation and Enforcement
3 Parkway Center
Pittsburgh, PA 15220 
luranowski@osmre.gov
412 937 2805

---------- Forwarded message ----------
From: Simon, Spencer <spencer_simon@fws.gov>
Date: Wed, Jun 7, 2017 at 2:58 PM
Subject: Briefing Paper
To: luranowski@osmre.gov
Cc: Paul Phifer <Paul_Phifer@fws.gov>

Lois,



Here is the briefing paper we discussed.  We would like to work closely with you to
get this resolved and pave smooth road for upcoming projects.  

Thanks.

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346

-- 
Roger Calhoun
Field Office Director
Office of Surface Mining Reclamation and Enforcement
Charleston, WV 
304-347-7158

-- 
Harry J. Payne
Chief,Division of Regulatory Support
Office of Surface Mining Reclamation and Enforcement
1951 Constitution Ave, NW
Mail Stop 203
Washington, DC 20240
202-208-2895

-- 
Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346



From: Spencer Simon
To: Craig Aubrey
Cc: John Morse; Gary Frazer; Gina Shultz; paul phifer@fws.gov
Subject: Re: WV Crayfish Berwind Permit case.
Date: Wednesday, June 14, 2017 3:09:27 PM

I heard the same from our folks here.  And it looks like the PEP that will be developed for this
project will have utility for other mine projects.  However, we still need to find common
ground with WVDEP on what conditions will trigger the need for a PEP in the first place
(when are adverse effects to listed species likely to occur).

Sent from my iPhone

On Jun 14, 2017, at 4:16 PM, Craig Aubrey <craig_aubrey@fws.gov> wrote:

Good news

Sent from my iPhone

Begin forwarded message:

From: "Payne, Harry" <hpayne@osmre.gov>
Date: June 14, 2017 at 8:42:38 AM EDT
To: Craig Aubrey <craig_aubrey@fws.gov>
Cc: Nancy Brown-Kobil <nancy.brown-kobil@sol.doi.gov>, Susan
Ely <susan.ely@sol.doi.gov>
Subject: Fwd: WV Crayfish Berwind Permit case.

Hi Craig ... this is the latest update on the Crayfish PEP.
---------- Forwarded message ----------
From: Calhoun, Roger <rcalhoun@osmre.gov>
Date: Wed, Jun 14, 2017 at 8:39 AM
Subject: WV Crayfish Berwind Permit case.
To: Harry Payne <hpayne@osmre.gov>, Lois Uranowski
<luranowski@osmre.gov>, Thomas Shope <tshope@osmre.gov>
Cc: Craig Walker <cwalker@osmre.gov>

USFWS Elkins advised that the meeting with USFWS, WVDEP and
Ramaco on the Berwind permit application went well.

Ramaco agreed to do a protection plan and USFWS agreed to turn it
around in days if it follows  discussions from Tuesdays meeting.

So no elevation of a dispute.  We anticipate we will still engage soon
 with WVDEP and USFWS in guidance development with assistance
from Lois's shop.



-- 
Roger Calhoun
Field Office Director
Office of Surface Mining Reclamation and Enforcement
Charleston, WV 
304-347-7158

-- 
Harry J. Payne
Chief,Division of Regulatory Support
Office of Surface Mining Reclamation and
Enforcement
1951 Constitution Ave, NW
Mail Stop 203
Washington, DC 20240
202-208-2895



From: Wendi Weber
To: Paul Phifer; Deborah Rocque; Gary Frazer
Subject: Fwd: Follow up on crayfish in WV
Date: Tuesday, June 20, 2017 12:30:18 PM

FYI 

Wendi Weber 
Regional Director, Northeast Region 
U.S. Fish and Wildlife Service
Hadley, MA 01035
Wendi_Weber@fws.gov 
work (413)253-8300
cell (413)531-5163

Begin forwarded message:

From: Wendi Weber <wendi_weber@fws.gov>
Date: June 20, 2017 at 3:29:34 PM EDT
To: gregory_sheehan@fws.gov
Subject: Fwd: Follow up on crayfish in WV

Hi Greg, 

Thank you for your time and conversation yesterday.   Per your
request  I am sending you more information on the WV crayfish.
Please let me know if you have any questions or need anything else. 

The federally threatened Big Sandy crayfish (BSC) (Cambarus
callainus)

is native to four watersheds in West
Virginia, Virginia, and Kentucky.
The federally endangered Guyandotte River
crayfish (GRC)(C. veteranus)
is native to one watershed in West
Virginia.  Both species were listed in April,
2016.

The best available data indicate that the
distribution and abundance
of both the BSC and the GRC are reduced
from their historical levels
and that the existing subpopulations are
fragmented from each other.
•    The BSC currently occupies
approximately 38 percent of the
historically suitable stream systems within



its historical range.
•    The GRC has been extirpated from 4
stream systems and currently
occupies only two streams, or approximately
8 percent of the
historically suitable stream systems within
its historical range.
•     Catch per unit effort data also indicate
that, at currently
occupied sites, both species are generally
found in low numbers, with
few sites indicating stable populations.

In order to streamline project reviews, our
field staff are working with the WVDEP
to develop a crayfish consultation key that
will provide clear
guidance about when projects should consult
on these species.  We also
developed survey guidelines in cooperation
with species experts and
state wildlife agencies that are being used
throughout the range of
both species.

To date, we have provided federal ESA
concurrence letters on two

mines.  We are in discussions with the
WVDEP or the applicant about
the BSC at two mines, and the GRC at one
mine.  We are prioritizing
working with applicants on these projects to
ensure consultation, where needed, 
concludes in a timely manner. All projects
are moving forward. 

Best, 
Wendi 

Wendi Weber 
Regional Director, Northeast Region 
U.S. Fish and Wildlife Service
Hadley, MA 01035
Wendi_Weber@fws.gov 
work (413)253-8300
cell (413)531-5163





From: Aubrey, Craig
To: Gary Frazer; John Morse
Subject: WV bat info - could come up with ASLM
Date: Thursday, July 13, 2017 4:44:39 AM
Attachments: Response to WVDEP Mining Concerns.071217.docx

---------- Forwarded message ----------
From: Phifer, Paul <paul_phifer@fws.gov>
Date: Wed, Jul 12, 2017 at 5:08 PM
Subject: WV info
To: Craig Aubrey <craig_aubrey@fws.gov>
Cc: Martin Miller <Martin_Miller@fws.gov>, John Schmidt <john_schmidt@fws.gov>,
Barbara Douglas <barbara_douglas@fws.gov>, "Smith, Glenn" <glenn_s_smith@fws.gov>,
Spencer Simon <Spencer_Simon@fws.gov>

Craig - 

Here is some background and answers to the questions you posed via email
yesterday.  I'm at a meeting all day tomorrow.  I know Marty is in.  So, if you have
questions, I'd start with him but anyone of us can help as needed.  

Thanks, Paul
______________
Paul Phifer, PhD
Assistant Regional Director - Ecological Services
Northeast Region
Dept of the Interior
US Fish and Wildlife Service
413.253.8698 work
413.687.4764 cell
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West Virginia per Aubrey Email 
July 12, 2017 
 
Background 
 

• The Service concurs with the objective of working with our state partners and other 
federal agencies to co-develop clear, consistent and reasonable measures for protecting 
endangered species.  

• To that end, the West Virginia Field Office (WVFO) has taken a number of recent 
collaborative steps to improve our partnership with the WV Department of 
Environmental Protection (WVDEP) and the Office of Surface Mining, Reclamation and 
Enforcement (OSMRE) to address ESA issues.  

• In particular, the WVFO participated in two field reviews, three meetings, and had 
numerous phone conversations (staff and management level) since March 2017 with 
WVDEP and OSMRE.  

• In order to be clear, consistent and collaborative, the Service developed standardized 
guidelines for addressing Indiana bats and mining that are used throughout the range of 
the species.   

• Two documents are available to describe this process: the Rangewide Indiana Bat 
Summer Survey Guidelines (Survey Guidelines) 
(https://www.fws.gov/Midwest/endangered/mammals/inba/surveys/pdf/2017INBASumm
erSurveyGuidelines9May2017.pdf); and the Rangewide Indiana Bat Protection and 
Enhancement Plan Guidelines (PEP Guidelines) 
(https://www.osmre.gov/lrg/docs/INBatPEPGuidelines.pdf).   

• The PEP Guidelines were developed with the input and agreement of the OSMRE and 
well as representatives from State Regulatory Agencies (RA).   

• The Survey Guidelines were subject to public review and comment through the Federal 
Register.  

• In the recent meetings with WVDEP, they never discussed bat tracking concerns with us 
nor have they initiated the dispute resolution procedures outlined in the 1996 
Programmatic Biological Opinion covering coal mines and under the Indiana bat PEP 
guidelines. 

 
Implanting Transmitters 
 

• The Survey and PEP Guidelines do not require tracking of bats, by implanting devices or 
any other means.   

• The Service provides a number of options for assessing the presence of bats, from 
assuming presence, to conducting acoustic surveys, to mist-netting.   

• If bats are captured through mist-netting, following a small number of these bats via radio 
telemetry (attaching transmitters to the back of a bat) is an optional measure that can 
provide key information to assist the Service, the WVDEP, and the applicant in 
determining the potential impacts to bats and in focusing avoidance and minimization 
measures in the areas most important to the species.   

• Monitoring bats in this manner is not an enhancement measure as it does not, by itself, 
increase populations or improve habitat for the species. 
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• The ESA implementing regulations require monitoring of project activities to determine 
the actual effects on listed species.  Consequently, monitoring of take is required under 
the 1996 BO Programmatic Biological Opinion covering coal mining and under the 
Indiana Bat PEP Guidelines.   

• In a few situations (fewer than six in the last 15 years), the Service has specified that 
tagging and following bats was necessary to monitor important Indiana bat populations 
that were known to be present within the permit area.   

• This monitoring has assisted the Service, the WVDEP, and the permittee by documenting 
that our biological evaluations were accurate, that authorized take was not exceeded, 
and/or that the PEP measures allowed for the Indiana bat population to persist in the area.   

 
Project Timelines 
 

• The Service is not aware of any situations in WV where this type of bat monitoring has 
delayed the issuance of any permits, and most projects have selected monitoring 
approaches that do not include this option.   

• The State RA has not brought any concerns related to this type of monitoring to the 
attention of the WVFO, so we are not able to address this concern more directly.   

• We do note that the 1996 BO and the Indiana Bat PEP Guidelines both outline dispute 
resolution procedures that may be used if the State disagrees with the Service’s 
recommendation.  To date, those procedures have not been used in WV.  

 
Enhancement  
 

• Finally, it should be noted that enhancement is an integral part of SMCRA and the ESA 
consultation process1 described under the 1996 BO.   

• However, we disagree with the assertion that the Service is always requiring 
enhancement.  There are few cases in WV where any enhancement measures have been 
implemented.   

• The Indiana bat PEP guidelines do not include any enhancement measures.  
                                                           
1 The Surface Mining Control and Reclamation Act of 1977 (30 U.S.C. 1201 et seq.)(SMCRA) requires that surface 
coal mining and reclamation operations shall: to the extent possible using the best technology currently available, 
minimize disturbances and adverse impacts of the operation on fish, wildlife, and related environmental values, 
and achieve enhancement of such resources where practicable; In addition, SMRCA requires that the operator, in 
consideration of public health and safety and proposed land use, restore mined land to a condition capable of 
supporting the uses which it was capable of supporting prior to any mining or higher or better uses.   
 
In addition, the Endangered Species Act (87 Stat. 884, as amended; 16 U.S. C. 1531 et seq.)(ESA) states that all 
federal agencies shall utilize their authorities in furtherance of the purposes of the ESA by carrying out programs 
for the conservation of endangered and threatened species.  The purposes of the ESA include providing a means by 
which the ecosystems upon which T&E species depend may be conserved.  The term conserve is defined as “the 
use of all methods and procedures which are necessary to bring any endangered species or threatened species to 
the point at which the measures provided pursuant to this Act are no longer necessary. Such methods and 
procedures include, but are not limited to, all activities associated with scientific resources management such as 
research, census, law enforcement, habitat acquisition and maintenance, propagation, live trapping, and trans- 
plantation, and, in the extraordinary case where population pressures within a given ecosystem cannot be 
otherwise relieved, may include regulated taking”.  
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From: Aubrey, Craig
To: Gary Frazer; Paul Phifer; Gina Shultz; John Morse; Ben Thatcher; Simon Spencer; Nancy Brown-Kobil
Subject: Fwd: Interior Secretary Zinke Applauds Mine Proposal to Create Jobs in Virginia and West Virginia
Date: Tuesday, August 1, 2017 10:49:23 AM

news release

Date: July 31, 2017
Contact: Interior_Press@ios.doi.gov

Interior Secretary Zinke Applauds Mine Proposal to
Create Jobs in Virginia and West Virginia

WASHINGTON – Today U.S. Secretary of the Interior Ryan Zinke applauded
the initial construction of the Berwind Mine located on the border of West
Virginia and Virginia. The developers, Ramaco Resources, expect the mine to
initially create 50 good-paying jobs and employ roughly 200 coal miners when
the mine reaches its projected production level. The Berwind Coal Reserve is
estimated to contain about 72 million tons of clean recoverable metallurgical coal,
which is critical for infrastructure and is used for steel, roads, bridges, and
building construction. The Berwind Mine will produce about 800,000 tons per
year and will create jobs in some of the hardest-hit areas of Appalachian region
including McDowell County, West Virginia as well as Buchanan and Tazewell
Counties in Virginia.

Although the mine is on private land, the Department of the Interior, through the
U.S. Fish and Wildlife Service, had a role in approving wildlife conservation
plans for two species of crayfish in conjunction with the State of West Virginia's
Department of Environmental Protection.

"Appalachia's coal workers are at the heart of rebuilding our nation's
infrastructure because we can't build if we don't access our natural
resources," said Secretary Ryan Zinke. "Under President Trump's leadership,
the Department of the Interior is dedicated to being a good partner with local
communities. This administration is dedicated to streamlining permitting and
approval processes, and empowering local employees to get work done on the
front lines. The Berwind Mine is the first of many projects that demonstrate the
Trump Administration's commitment to coal country and to good government."



"Ramaco appreciates the Trump Administration and the Department of the
Interior taking an interest in our project and helping find a solution relative to this
unnecessary delay,” said Michael Bauersachs, the CEO of Ramaco Resources.
“Coal mining jobs can be created and preserved by a more pragmatic approach to
regulation. On behalf of the coal industry, we look forward to seeing better and
more timely results from agencies who interact with coal mining."

“On behalf of Secretary Zinke, it was a pleasure to meet the folks in West
Virginia involved in this project and to work together to resolve the issues for
immediate progress,” said Vincent DeVito, Counselor to the Secretary for
Energy Policy. “This Administration's common sense approach to reasonable
regulations enables us to deliver results.”

The West Virginia Coal Association (WVCA) sang President Trump’s praises for
his administration’s commitment to rebuilding America’s coal communities.
“Once again, President Trump has shown West Virginia coal miners that he
meant it when he said he would help them get back to work,” said WVCA Vice
President Jason Bostic. “This administration shows exactly how the federal
government can be a partner with the states and facilitate coal mining
development while still fulfilling its responsibilities to protect the environment."

“The expansion of the Berwind mine will create 50 well-paying jobs, and is a
perfect example of what we can achieve when government works as a partner not
an adversary,” Senator Joe Manchin said. “It is good news for McDowell
County and all of West Virginia. We know that coal will be in the energy mix for
decades to come and I’m encouraged by the work of Secretary Zinke and the Fish
and Wildlife Service in ensuring this project moves forward. This mine will
produce 800,000 tons of clean recoverable metallurgical coal annually that will
help rebuild our roads, bridges, and other critical infrastructure. This mine is a key
ingredient to powering our country’s infrastructure restoration. I look forward to
hearing about Berwind mine’s positive impact on McDowell County, I applaud
this decision, and I will continue to fight for economic growth throughout our
great state.”

“Not only will the Berwind Mine help create jobs for West Virginians, but it will
also help our state continue leading the push to improve and expand America’s
energy potential,” Senator Shelley Moore Capito said. “It’s great to see the
public and private sectors working together to advance this project, and I
appreciate the administration’s continued support in promoting a true all-of-the-
above energy strategy—both in West Virginia and across the country.”

“I welcome the expansion of the Berwind mine, which extends into Buchanan and
Tazewell Counties,” said Virginia Congressman Morgan Griffith. “Miners,
other workers at the mine, and employees of mining supply companies will be put
to work and be able to spend money in their communities. Localities will receive
the appropriate coal severance taxes, which will help support their schools. Thus,
Southwest Virginia will benefit from this move.”

“Finally, after eight years of anti-coal policies, coal is beginning to see a
rebound," said West Virginia Congressman David B. McKinley, P.E.,
chairman of the Congressional Coal Caucus. "From increased exports to new



mines opening, we’re seeing positive developments in coal country. The Trump
Administration is committed to bringing coal jobs back, and we look forward to
working together to do just that.”

West Virginia Secretary of the Department of Environmental Protection
Austin Caperton said, “The legislation that created the WVDEP mandates that
we protect the environment ‘in a manner consistent with the benefits to be derived
from strong... energy-producing industries’ (WV Code 22-1-1(b)(4). We applaud
all efforts at the federal level that allow us to carry out our mission and strike the
proper balance.”
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COAL
Zinke makes hay of crawfish plans for Appalachia mine
Dylan Brown, E&E News reporter
Published: Tuesday, August 1, 2017

Berwind metallurgical coal mine. Photo credit: Ramaco Resources Inc.

Interior Secretary Ryan Zinke praised the launch of the Berwind metallurgical coal mine in West Virginia. Ramaco
Resources Inc.

Interior Secretary Ryan Zinke yesterday trumpeted new endangered crawfish management
plans, which are clearing the way for an Appalachian coal mine. Zinke touted the plans as an
example of he administration's commitment to coal.

The Berwind Mine would be on private land along the West Virginia-Virginia border, but right in
he middle of the only known habitat for two freshwater crustaceans.

The Obama administration put the Guyandotte River crawfish and the Big Sandy crawfish under
Endangered Species Act protection last year, with mountaintop-removal coal mining tagged as a
main threat to their survival (Greenwire, April 6, 2016). The mining industry opposed he move.

Interior Secretary Ryan Zinke yesterday lauded the Fish and Wildlife Service for helping he
West Virginia Department of Environmental Protection draft wildlife conservation plans for
crawfish. Vincent DeVito, Zinke's energy policy counselor, held meetings in West Virginia.

"The Berwind Mine is the first of many projects that demonstrate the Trump Administration's
commitment to coal country and to good government," Zinke said in a statement.

Ramaco Resources — a subsidiary of a company that wants to open the first new coal mine in
Wyoming in decades — expects to eventually extract about 800,000 tons a year of metallurgical
coal at the Appalachian site (Greenwire, July 31).

Steel-making coal is less than 8 percent of U.S. production but enjoyed a surge this past year
because of increasing global demand.

Interior said "clean recoverable" reserves would be critical to infrastructure construction — a
trillion-dollar President Trump campaign promise.

With about 72 million tons to mine, the Berwind operation expects to gradually increase
employment from 50 to roughly 200 miners.

From: Aubrey  Craig
To: Ben Thatcher; Gary Frazer; Gina Shultz; John Morse; Nancy Brown-Kobil
Subject: Fwd: the E&E News picked up the press release
Date: Tuesday, August 1, 2017 11:00:02 AM



Ramaco Resources CEO Michael Bauersachs thanked the Trump administration for taking an
interest and resolving an "unnecessary delay."

"We look forward to seeing better and more timely results from agencies who interact with coal
mining," he said in the Interior press release.

West Virginia Sens. Joe Manchin (D) and Shelley Moore Capito (R), Congressional Coal Caucus
Chairman Rep. David McKinley (R-W.Va.), and Rep. Morgan Griffith (R-Va.) all hailed he help
for one of the nation's poorest regions, crippled by a decadeslong coal decline and opioid
addiction problems.

"Once again, President Trump has shown West Virginia coal miners that he meant it when he
said he would help them get back to work," West Virginia Coal Association Vice President Jason
Bostic said.

West Virginia's top coal regulator and longtime coal executive Austin Caperton thanked the
Trump administration for working to "strike the proper balance."

Twitter: @DylanBrown26 Email: dbrown@eenews.net



From: Paul Phifer
To: Gary D Frazer; Gina Shultz
Subject: Fwd: call from DOI
Date: Thursday, October 19, 2017 10:01:57 AM

FYI 

Sent from my iPhone

Begin forwarded message:

From: "Simon, Spencer" <spencer_simon@fws.gov>
Date: October 19, 2017 at 9:55:18 AM PDT
To: Wendi Weber <wendi_weber@fws.gov>, Deborah Rocque
<deborah_rocque@fws.gov>
Cc: Paul Phifer <Paul_Phifer@fws.gov>, "Hastie, Kyla"
<Kyla_Hastie@fws.gov>
Subject: Fwd: call from DOI

For situational awareness.

Spencer Simon
Deputy Assistant Regional Director, Ecological Services
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA  01035-9589
P: 413-253-8578
C: 413-313-6346

---------- Forwarded message ----------
From: Schmidt, John <john_schmidt@fws.gov>
Date: Thu, Oct 19, 2017 at 12:35 PM
Subject: Fwd: call from DOI
To: Paul Phifer <paul_phifer@fws.gov>, Spencer Simon
<spencer_simon@fws.gov>, "Lynch, Diane" <diane_lynch@fws.gov>, "Eustis,
Christine" <christine_eustis@fws.gov>, Meagan Racey
<meagan_racey@fws.gov>
Cc: Barbara Douglas <barbara_douglas@fws.gov>

Folks,
The "fun" never stops in WV. Honestly, this seems pretty innocuous but
I wanted to pass it along. As usual Barb did an awesome job while I was
out to lunch. She is "the best"!
John 

John E. Schmidt
Field Supervisor



U.S. Fish and Wildlife Service
West Virginia Field Office
694 Beverly Pike
Elkins, WV 26241
304-636-6586 x 16
304-904-8611 work cell
http://www.fws.gov/westvirginiafieldoffice/index.html

---------- Forwarded message ----------
From: Douglas, Barbara <barbara_douglas@fws.gov>
Date: Thu, Oct 19, 2017 at 12:25 PM
Subject: call from DOI
To: John Schmidt <John_Schmidt@fws.gov>

Hey John - Just wanted to give you a heads up that I fielded a call from
Steve Smith at DOI while you were out. Below is a blurb about who he is. 
 He was preparing to give a talk to county commissioners from WV this
eve and wanted to get a run-down of potential issues that may come up.  I
went over the different FWS offices in WV, mentioned oil and gas
development and highway construction (road bond) as high profile
statewide issues - mentioned that we have dedicated people in our office
working on those issues. Also mentioned bats, mussels, and crayfish -
and discussed the PFW program and opportunities to work with
landowners to improve production/save money while protecting
streams.  He seemed pretty knowledgeable.  His talk is today at 5pm.  I
gave him my email in case questions came up that he needed to get back
to people on.  He told me I was very helpful and was "the best."    
Barb 

Steven Smith -  DOIAdvisor, Intergovernmental Affairs
Steven Smith joined the Department after almost a decade working in
government and campaigns. Most recently, Mr. Smith served as a Special
Assistant to the Co-Chair of the Republican National Committee. He also
spent three years as a legislative aide in the Lexington-Fayette Urban
County Government. A native of Kentucky, Mr. Smith graduated from the
University of Kentucky with a Bachelor of Arts in political science.

-- 
Barbara Douglas
Senior Endangered Species Biologist
West Virginia Field Office
U.S. Fish and Wildlife Service
694 Beverly Pike
Elkins, WV 26241
Phone: 304-636-6586 x 19
Fax: 304-636-7824





From: Paul Phifer
To: Gary D Frazer; Craig Aubrey
Subject: Fwd: ESA Meeting in West Virginia
Date: Thursday, February 22, 2018 9:49:19 AM

No sure about DOI mtg you mentioned.  Note mention on WV still using Devito memo.  I will
be working with Wendi on this as we had different direction from Todd.  

Sent from my iPad

Begin forwarded message:

From: John Schmidt <john_schmidt@fws.gov>
Date: February 22, 2018 at 12:41:44 PM EST
To: "Phifer, Paul" <paul_phifer@fws.gov>
Subject: Re: ESA Meeting in West Virginia

No. Perhaps they are referring to Roger Calhoun-OSMRE and I recently having a
phone meeting with Harold Ward-WVDEP regarding the crayfish template
revisions. DEP continues to use DeVito template. Won't acknowledge Willens
approved changes. They also continue to screen projects with outdated data layers
rather than IPaC. Our discussions did not go well. More work for OSMRE and us
to do. 

Sent from my iPhone

On Feb 21, 2018, at 3:50 PM, Phifer, Paul <paul_phifer@fws.gov> wrote:

This ring a bell to you? 
______________
Paul Phifer, PhD
Assistant Regional Director - Ecological Services
Northeast Region
Dept of the Interior
US Fish and Wildlife Service
413.253.8698 work
413.687.4764 cell

---------- Forwarded message ----------
From: Aubrey, Craig <craig_aubrey@fws.gov>
Date: Wed, Feb 21, 2018 at 3:49 PM
Subject: Fwd: ESA Meeting in West Virginia
To: Paul Phifer <paul_phifer@fws.gov>, Gary Frazer
<gary_frazer@fws.gov>

Paul, ring a bell?



Craig

---------- Forwarded message ----------
From: Payne, Harry <hpayne@osmre.gov>
Date: Wed, Feb 21, 2018 at 3:48 PM
Subject: ESA Meeting in West Virginia
To: Craig Aubrey <craig_aubrey@fws.gov>

Hi Craig, did you hear anything about an ESA meeting with DOI in
West Virginia?

-- 
Harry J. Payne
Chief, Division of Regulatory Support
Office of Surface Mining Reclamation and Enforcement
1849 C Street NW
Mail Stop 4550
Washington, DC 20240
202-208-2895



From: Gary Frazer
To: Gina Shultz; Paul Phifer
Cc: Wendi Weber; Deborah Rocque; Sarah Quamme; Parks Gilbert; Ben Jesup
Subject: Fwd: [EXTERNAL] FW: Notice of Intent to Sue over Critical Habitat Designation Violations for 2 Appalachian

Crayfish
Date: Wednesday, March 28, 2018 8:53:01 AM
Attachments: ATT00001.htm

Big Sandy Guyandotte Crayfish NOI ltr 3.28.18 FINAL.pdf

FYI 

Sent from my iPhone

Begin forwarded message:

From: Noah Greenwald <NGreenwald@biologicaldiversity.org>
Date: March 28, 2018 at 11:43:20 AM EDT
To: "'gary_frazer@fws.gov'" <gary_frazer@fws.gov>,
"'bridget_fahey@fws.gov'" <bridget_fahey@fws.gov>
Cc: Perrin de Jong <PdeJong@biologicaldiversity.org>
Subject: [EXTERNAL] FW: Notice of Intent to Sue over Critical Habitat
Designation Violations for 2 Appalachian Crayfish

Dear Gary and Bridget,
 
Please see the attached NOI concerning critical habitat for two crayfish.
 
Noah
 
Noah Greenwald, M.S.
Endangered Species Director
Center for Biological Diversity
PO Box 11374
Portland, OR 97211
(503) 484-7495 cell
(971) 717-6403 office
www.biologicaldiversity.org
 

From: Perrin de Jong 
Sent: Wednesday, March 28, 2018 8:12 AM
To: exsec@ios.doi.gov
Subject: Notice of Intent to Sue over Critical Habitat Designation Violations for 2
Appalachian Crayfish
 
Dear Mr. Secretary,
 
Attached, please find our Notice of Intent to Sue over critical habitat designation
violations for the Big Sandy crayfish and Guyandotte River crayfish in West Virginia,



Kentucky and Virginia. Physical copies were mailed today.
 
Please do not hesitate to contact me to discuss this matter.
 
Thank You,
 
Perrin de Jong
Staff Attorney
Center for Biological Diversity
Asheville, North Carolina Office
(828)252-4646
www.biologicaldiversity.org
 
This email may contain material that is confidential, privileged and/or attorney work
product for the sole use of the intended recipient. Any review, reliance or distribution
by others or forwarding without express permission is strictly prohibited. If you are not
the intended recipient, please immediately contact the sender and delete all copies.
 



...[9/14/2018 8:02:43 AM]
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March 28, 2018

Mr. Ryan Zinke
Secretary of the Interior
U.S. Department of the Interior
1849 C Street, N.W.
Washington DC 20240

Ms. Gloria Bell, Chief, Division of Endangered Species
Southeast Regional Office
U.S. Fish and Wildlife Service
1875 Century Blvd.
Atlanta, GA 30345

Mr. Marty Miller, Chief, Division of Endangered Species
Northeast Regional Office
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA 01035-9589

RE: Sixty-day notice of violations of the Endangered Species Act relating to failure to timely
designate critical habitat for the Big Sandy crayfish (Cambarus callainus) and Guyandotte River
crayfish (Cambarus veteranus)

Dear Secretary Zinke:

This letter serves as a sixty-day notice from the Center for Biological Diversity (“Center”) of our intent
to sue you and the U.S. Fish and Wildlife Service (“FWS”) pursuant to the Endangered Species Act1

(“ESA”) for failing to timely designate critical habitat for two Central Appalachian freshwater species,
the Big Sandy crayfish (Cambarus callainus), and the Guyandotte River crayfish (Cambarus
veteranus). Specifically, the Service violated and continues to be in violation of Section 4 of the ESA,
which requires the Service to designate critical habitat concurrently with making a determination that a
species is endangered or threatened, or within a year of making such determination, if such critical
habitat is declared by FWS to not be determinable at that time.2 This letter is being provided to you
pursuant to the 60-day notice requirement of the citizen suit provision of the ESA.3

1 16 U.S.C. § 1531, et seq.; 50 C.F.R. § 402, et seq.
2 16 U.S.C. § 1533(a)(3)(A)(i), (b)(6)(C)(ii); 50 C.F.R. §§ 424.12(a), 424.17(b).
3 16 U.S.C. § 1540(g)(2)(C).
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When FWS receives a petition to list a species as endangered or threatened and designate critical
habitat, ESA Section 4(b)(3) requires the Service to “make a finding as to whether the petition presents
substantial scientific or commercial information indicating that the petitioned action may be
warranted” within 90 days of receiving the petition.4 If the Service finds the petition presents
substantial information, it must “promptly commence a review of the status of the species,”5 and
“[w]ithin 12 months after receiving the petition” it must make a finding that listing is: 1) warranted; 2)
not warranted; or 3) warranted but precluded by higher priority listing activities.6

The ESA also requires that the Service designate critical habitat concurrently with its determination to
list a species, unless such designation is not determinable at the time, in which case the Service may
extend the period to designate critical habitat by no more than one year.7 If the Service avails itself of
an extension because it finds critical habitat is not determinable, it must within one year publish a final
regulation designating critical habitat “based on such data as may be available at that time.”8

The Center and allies petitioned for protection of the Big Sandy crayfish as a threatened or endangered
species on April 20, 2010, under the ESA.9 On September 27, 2011, FWS issued a 90-day finding
determining listing may be warranted under the Endangered Species Act for the Big Sandy crayfish.10

In 2014, genetic analysis revealed that the taxa formerly known as the “Big Sandy crayfish” actually
comprised two distinct species of crayfish, and so the crayfish in a portion of the range of the taxa were
formally described as a new species, the Guyandotte River crayfish.11 On April 7, 2015, FWS
published the proposed rule for listing the Big Sandy crayfish as Threatened and the Guyandotte River
crayfish as Endangered under the ESA.12 In this proposed rule, FWS determined that designating
critical habitat was prudent, but not determinable at the time.13 On April 7, 2016, FWS published its
final rule listing the Big Sandy crayfish as Threatened, and the Guyandotte River crayfish as
Endangered under the ESA.14 As of the date of this notice, FWS has yet to designate critical habitat for
either the Big Sandy crayfish or the Guyandotte River crayfish.

The Service has violated the ESA by failing to designate critical habitat within the statutory
timeframes required under the Act. First, the Service failed to designate critical habitat for the Big
Sandy crayfish, and the Guyandotte River crayfish “concurrently” with its April 7, 2016 rule listing the
species as threatened and endangered. Second, the Service did not publish a final rule designating
critical habitat within a year of publishing the proposed rule on or about April 7, 2015. Based on the
statutory timelines, FWS’s designation of critical habitat was due on April 7, 2016 at the latest. Nearly
three years have elapsed since the Service published a proposed rule to list the Big Sandy crayfish and
the Guyandotte River crayfish on April 7, 2015, and nearly two years have elapsed since the Service

4 16 U.S.C. § 1533(b)(3)(A).
5 Id.
6 Id. § 1533(b)(3)(B).
7 Id. § 1533(a)(3)(A)(i), (b)(6)(C)(ii); 50 C.F.R. §§ 424.12(a), 424.17(b).
8 16 U.S.C. § 1533(b)(6)(C)(ii).
9 5 U.S.C. § 553(e).
10 76 Fed. Reg. 59835.
11 Thoma et al. 2014.
12 80 Fed. Reg. 18710.
13 Id. at 18738.
14 81 Fed. Reg. 20450
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published a final rule listing the Big Sandy crayfish and the Guyandotte River crayfish on April 7,
2016.

Consequently, FWS has failed to timely designate critical habitat for the Big Sandy crayfish and the
Guyandotte River crayfish, and is therefore in violation of ESA Section 4. FWS will continue to be in
violation of the law until it publishes a final rule designating critical habitat for the the Big Sandy
crayfish and the Guyandotte River crayfish. If FWS does not make the required critical habitat
designation for the the Big Sandy crayfish and the Guyandotte River crayfish within the next sixty
days, the Center intends to file suit in federal court. Please contact me if you have any questions or if
you would like to discuss this matter.

Sincerely,

Perrin de Jong
North Carolina Staff Attorney
Center for Biological Diversity
P.O. Box 6414
Asheville, NC 28816
(828)252-4646
perrin@biologicaldiversity.org



From: Weber, Wendi
To: Gary Frazer; Romanik, Peg
Subject: Fwd: Follow up on Guardian writer
Date: Monday, April 23, 2018 1:59:18 PM

Crayfish portion of article is second half...thanks for your help today. 

https://psmag.com/environment/emails-
suggest-the-department-of-the-interior-is-
prioritizing-fossil-fuel-interests-over-
wildlife-well-being
Emails Suggest the Department of the Interior Is Prioritizing Fossil Fuel Interests Over

Wildlife Well-Being

Records reveal that, following requests by fossil fuel industry groups, a top official at the

Department of the Interior appeared to take credit for helping to delay new federal protections

for a once-endangered species.

Jimmy Tobias Apr 20, 2018

Records reveal that, following requests by fossil fuel industry groups, a top official at the
Department of the Interior appeared to take credit for helping to delay new federal protections
for a once-endangered species.

This story was produced in collaboration with the Guardian and Documented.

The Texas hornshell is a sleek green-gray mussel that once thrived in the Rio Grande
watershed, its habitat stretching from southern New Mexico down into the arid Texas
borderlands. Some of its habitat happens to overlap with rich deposits of oil and gas.

Amid a long-term decline in its range, the Obama administration in 2016 proposed to declare
the mussel an endangered species. Upon taking office, however, the Trump
administration changed tack.

A top official at the Department of the Interior (DOI), Vincent DeVito, appears to take credit
for helping to delay federal protections for the species at the behest of fossil fuel industry
groups, one of several examples of his willingness to prioritize the needs of extractive
industries with business before the government, according to public recordsobtained by



the Guardian and Pacific Standard as well as Documented and the Western Values Project,
both watchdog groups.

DeVito, a Boston energy lawyer and the former co-chair of Donald Trump's presidential
campaign in Massachusetts, is a little-known figure in the United States government. He is one
of a host of political appointees hired by Secretary of the Interior Ryan Zinke, whose
department oversees well over 400 million acres of public land and can determine the fate of
the species that inhabit them.

Yet DeVito is now emerging as a critical player. At a speech last summer to Americans for
Prosperity, a political advocacy group backed by the Koch brothers, DeVito described his role
at the department as "the office of energy dominance." Officially, there is no such office,
though "energy dominance" has become a slogan for the Department of the Interior's fossil
fuel-first policy agenda.

"The war on American energy is over," DeVito told the activists, according to a recording of
the speech obtained by Pacific Standard. "And, matter-of-fact, if there is a war, we're going to
win it and we're going full bore," he said, before adding that the administration's approach
would be a "responsible" one.

Matters for the Texas hornshell case came to a head in June of 2017, when the Independent
Petroleum Association of America, an industry trade group, met with DOI officials, including
both Zinke and DeVito. Two weeks later an IPAA staffer emailed DeVito to ask that the
species listing be delayed for six months, citing industry opposition.

Screen Shot 2018-04-19 at 7.47.39 PM

"We really hope that you can intervene before this species gets listed next month," Samantha
McDonald, the IPAA's government relations director, wrote to DeVito. In his reply, DeVito
asked that McDonald keep him apprised of "what you may be hearing as this unfolds."



Less than a month later, in August, the U.S. Fish and Wildlife Service granted the delay that
IPAA sought. McDonald again wrote DeVito, as well as the acting director of the fish and
wildlife service, in an email with the subject line "THANK YOU!"

"On behalf of my members, I wanted to thank you for the six-month delay on the Texas
Hornshell," she wrote, adding that it was "a good call."

DeVito responded to McDonald that same day. "No problem," he wrote.

Screen Shot 2018-04-19 at 7.48.39 PM

Although the mussel was eventually granted protections in February of 2018, former DOI
officials with knowledge of the department's rules and procedures say DeVito's apparent
involvement in the listing process raises both ethical and legal questions.

"Listing decisions under the Endangered Species Act are meant to be entirely science-based
decisions that result from—in some cases—years of review by experts in the field, not
political appointees," says Elizabeth Klein, a former associate deputy secretary at the DOI
during the Obama years and now the deputy director of New York University's state energy
and environmental impact center.

"A delay in and of itself might not be the end of the world—but then again it very well could
be for an imperiled species."

Charles Randklev, a research scientist at Texas A&M's Natural Resources Institute who has
closely studied the hornshell, says the species is "standing on the brink."

"We were all taken by surprise," he says of the listing delay.

In a statement, the DOI press secretary, Heather Swift, said that DeVito "disagrees with
[Pacific Standard's] analysis of the emails."



DeVito "maintains that he simply responded with an acknowledgement of receipt on the
mussel email and maintains he had no role whatsoever in the listing," Swift said.

Referencing comments by Zinke, she noted: "Political appointees are not at the department to
manipulate data, they are here to make informed decisions and policy."

DeVito's penchant for "energy dominance" has played out in other ways as well.
As chairman of the DOI's royalty policy committee, he helps determine the royalty rates that
energy companies must pay to drill and mine on federal lands and waters, effectively
encouraging or disincentivizing them.

Texas hornshell.

Texas hornshell.

(Photo: New Mexico State Land Office)

At his Americans for Prosperity speech, DeVito described how he consulted closely with
fossil fuel groups before recommending to Zinke in February that the DOI reduce royalty rates
on offshore oil and gas drillers by a third, from 18.75 percent to 12.5 percent.

Ultimately, Zinke rejected that proposed reduction, but DeVito's committee and its affiliated
working groups labored to deliver on other industry desires as well, including drafting
proposals to roll back regulations.

DeVito's energy agenda also took him to West Virginia last year, where he helped coal
interests obtain federal approval for a new mine near the habitat of Appalachia's imperiled Big
Sandy crayfish.

"Mining is the single biggest factor that has eliminated this species from a lot of its range,"



says Roger Thoma, a senior research associate at the Midwest Biodiversity Institute who has
surveyed the crayfish extensively.

In 2016, the Fish and Wildlife Service listed the Big Sandy crayfish as threatened, meaning
new coal mines are required to consult with FWS before initiating projects that might prove
harmful. One such project was the Berwind mine, an underground coal operation in the
southern West Virginia owned by the company Ramaco Resources, several of whose board
members are major Trump campaign contributors.

As the Fish and Wildlife Service deliberated through 2016 and early 2017 over how best
Berwind and other mines might mitigate potential harm to the crayfish, the industry chafed at
the wait. "That is a long time to have multi-million-dollar mine project investments that would
employ hundreds pending" due to uncertainty around crayfish protection standards, says West
Virginia Coal Association vice president Jason Bostic.

Big Sandy crayfish.

Big Sandy crayfish.

(Photo: U.S. Fish and Wildlife Service)

On June 14th and 15th last year, DeVito traveled to West Virginia and came to the industry's
aid. According to records, his trip was planned in part by the West Virginia Coal Association
itself, which submitted a trip schedule to one of DeVito's colleagues. The schedule included
meetings with the coal association as well as both state and FWS regulators overseeing
crayfish conservation in the region.

Four days after DeVito's trip, the Fish and Wildlife service approved the Berwind mine's
protection plan for the crayfish. In his speech to Americans for Prosperity, DeVito highlighted
his role in enabling the mine's approval.



He loved "fixing small problems the best," he told the crowd, "because if I go out to West
Virginia and I rescue a coal project from bureaucratic entanglement, and then you see two
days later the company in the field with guys going back to work, that is pretty rewarding."

Conservationists, however, say the DOI's decision to approve the Berwind mine's
crayfish protection plan was deeply flawed.

Such plans "are supposed to be these very thorough documents ... about how mining operators
will protect the species," says Tierra Curry, a senior scientist at the Center for Biological
Diversity, which sued in 2012 to have the Big Sandy crayfish listed under the Endangered
Species Act. "This one is short, and doesn't go into detail. It is woefully inadequate."

While intervening in crayfish matters, meanwhile, DeVito went even further, and added his
signature in red pen to a plan that guides regulatory scrutiny of future mines operating in or
near crayfish habitat. Former DOI officials familiar with FWS rules and regulations say that a
lawyer and political appointee like DeVito has neither the scientific expertise nor the authority
to approve such science-based guidance.

"It is a scientific integrity violation for a political appointee to essentially leapfrog the Fish and
Wildlife Service's process when you have an Endangered Species Act listing involved," says
Joel Clement, a long-time scientist at the Department of the Interior and now whistleblower
who left the department after being pushed out of his post.

"It is absolutely inappropriate. As a senior adviser [DeVito] has no authority of position—so
essentially that guidance was not worth the paper it was written on." Nevertheless, the
guidance DeVito signed appeared to remain in effect for nine months, until state and federal
regulators updated and approved a more stringent version in late March.

In the end, DeVito's trip to West Virginia helped feed a broader narrative that Trump has
promoted.

Less than two months after the trip, Trump arrived in West Virginia too, where he held a
boisterous political rally.

"As president," Trump said to his adoring crowd, "we are putting our coal miners back to
work."

This story is published in collaboration with the Guardian as part of its two-year series, This
Land Is Your Land, with support from the Society of Environmental Journalists.

Sent from my iPhone

-- 
Kyla Hastie
Assistant Regional Director-External Affairs
Northeast Region
U.S. Fish & Wildlife Service
300 Westgate Center Drive



Hadley, MA 01035
office: (413) 253-8325
cell:  (413) 262-3667

-- 
Wendi Weber
Regional Director
Department of the Interior
U.S. Fish and Wildlife Service
300 Westgate Center Drive
Hadley, MA 01035-9589
413/253-8300
413/253-8308fax
413/531-5163cell
wendi_weber@fws.gov



From: Garvin, Anne
To: Gary Frazer; Gina Shultz; Sarah Quamme; Carey Galst; Joan Goldfarb; Helen Speights; kristen.floom@usdoj.gov;

Paula.Clinedinst@usdoj.gov; Bridget Fahey
Cc: Gilbert, Parks; Dave Rothstein; Krishna Gifford
Subject: Complaint: CH Guyandotte River crayfish and Big Sandy crayfish / Sec. 4
Date: Friday, June 22, 2018 8:16:25 AM
Attachments: 20180620 complaint 2 crayfish species CBD.pdf

All, 

Please find attached a new Sec. 4 complaint regarding CH designation for two crayfish species. I included a
summary below. 

On Wednesday, June 20, 2018, CBD filed a lawsuit against FWS in S.D of West Virginia for an ESA Sec. 4
violation. CBD claims that FWS violated Sec. 4 by failing to designate critical habitat for the Guyandotte
River crayfish and Big Sandy crayfish (1) concurrently with its decision to list both species and (2) within
the one year statutory deadline of proposing critical habitat. Further, CBD alleges that FWS violated the
APA because failure to designate critical habitat is arbitrary and capricious, an abuse of discretion, or
otherwise not in accordance with law, and constitute agency action unlawfully withheld or unreasonably
delayed. 

Thank you,

Anne  
________________________

Anne Garvin
Legal Intern
U.S. Fish and Wildlife Service
5275 Leesburg Pike, MS:ES
(703) 358-2360
anne_garvin@fws.gov
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

AT CHARLESTON 

 

  

 
 
CENTER FOR BIOLOGICAL DIVERSITY, 
 

Plaintiff, 
 

v. 
 
RYAN ZINKE, in his official capacity as 
Secretary of the United States Department of 
the Interior; and the UNITED STATES FISH 
AND WILDLIFE SERVICE, 
 

Defendants. 
 

 
Case No: ________________ 
 
 
 
COMPLAINT FOR DECLARATORY 

AND INJUNCTIVE RELIEF 

 
INTRODUCTION 

 
1. Plaintiff Center for Biological Diversity (“the Center”) challenges the failure of 

Defendants Secretary Ryan Zinke and the United States Fish and Wildlife Service (“FWS”) to 

designate critical habitat for the Guyandotte River crayfish (Cambarus veteranus) and the Big 

Sandy crayfish (Cambarus callainus) under the Endangered Species Act (“ESA”). 16 U.S.C. §§ 

1531-1544.  These crayfish only live in portions of eastern Kentucky, southern West Virginia, 

and western Virginia, and they are highly imperiled due to declining water quality and habitat 

loss from coal mining and urban development within their watersheds. 

2. In response to a petition by the Center, on April 7, 2016, FWS published in the 

Federal Register a regulation to protect the Guyandotte River crayfish as an endangered species.  

81 Fed. Reg. 20,450 (Apr. 7, 2016).  The same day, FWS published a regulation to protect the Big 

Sandy crayfish as a threatened species under the ESA.  Id.   
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3. The ESA requires FWS to define and publish a final regulation designating each 

species’ “critical habitat” within one year of listing the species as endangered or threatened.  16 

U.S.C. § 1533(a)(3)(A)(i).  Critical habitat is defined as the areas that are “essential to the 

conservation of the species”—i.e., those areas which are “essential” to the species’ survival and 

recovery.  Id. § 1532(5)  Yet to date FWS has failed to designate critical habitat for the 

Guyandotte River crayfish or the Big Sandy crayfish.  The Center therefore brings this lawsuit to 

enforce these nondiscretionary requirements of the ESA.  Id. § 1540(g)(1)(C). 

JURISDICTION AND VENUE 

4. The Court has jurisdiction over this action pursuant to 16 U.S.C. § 1540(c) and 

(g)(1)(C) (action arising under the ESA’s citizen suit provision), 5 U.S.C. § 702 (review of 

agency action under the Administrative Procedure Act (“APA”), and 28 U.S.C. § 1331 (federal 

question jurisdiction).  

5. The Court may grant the requested relief under the APA at 5 U.S.C. §§ 701-706; 

the ESA, 16 U.S.C. § 1540(g); and 28 U.S.C. §§ 2201 and 2202 (declaratory and injunctive 

relief). 

6. By letter dated March 28, 2018, the Center provided 60 days’ notice of this suit 

pursuant to the citizen-suit provision of the ESA, 16 U.S.C. § 1540(g)(2)(C).  Defendants have 

not remedied the violations to date, thus an actual controversy exists between the parties within 

the meaning of 28 U.S.C. § 2201. 

7. Venue is proper in this court pursuant to 16 U.S.C. § 1540(g)(3)(A) and 28 U.S.C. 

§ 1391(e).  A substantial part of the events or omissions giving rise to the claim occurred in the 

Southern District of West Virginia. 
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PARTIES 

8. Plaintiff CENTER FOR BIOLOGICAL DIVERSITY (“the Center”) is a non-

profit organization that is dedicated to the preservation, protection, and restoration of biological 

diversity, native species, and ecosystems.  The Center is incorporated in California and 

headquartered in Tucson, Arizona, with offices in Alaska, Arizona, California, Colorado, the 

District of Columbia, Florida, Hawai’i, Idaho, Minnesota, Nevada, New Mexico, New York, 

North Carolina, Oregon, Washington, and Mexico.  In 2010, the Center filed a petition with FWS 

to list the Guyandotte River crayfish and the Big Sandy crayfish under the ESA, and in response, 

FWS listed these species in 2016.   CENTER FOR BIOLOGICAL DIVERSITY, PETITION TO LIST 404 

AQUATIC, RIPARIAN AND WETLAND SPECIES FROM THE SOUTHEASTERN UNITED STATES (2010), 

http://www.biologicaldiversity.org/programs/biodiversity/1000_species/the_southeast_freshwate

r_extinction_crisis/pdfs/SEPetition.pdf.  The Center brings this suit on behalf of itself and its 

members.    

9. The Center’s members have educational, scientific, recreational, aesthetic, and 

moral interests in the Guyandotte River crayfish, the Big Sandy crayfish, and their habitat.  The 

Center’s members use and enjoy, and will continue to use and enjoy, areas of the species’ current 

and historical range.  These members have visited and have concrete plans to return to streams 

where the Guyandotte River crayfish and the Big Sandy crayfish once occurred or may still be 

found, visiting these areas to engage in recreational and scientific activities, and to attempt to 

view the species in its natural habitat.  These include areas where the species may be recovered 

one day if protected as critical habitat under the ESA. Defendants’ failure to designate critical 

habitat, which is defined to include areas that are essential to the recovery as well as survival of 

endangered and threatened species, has injured and continues to harm the Center’s interests in 
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these species’ conservation.  Defendants’ failure to comply with this nondiscretionary obligation 

under the ESA relegates these species to small portions of their former range and impedes their 

recovery in the wild.  The relief sought would redress the Center’s injuries. 

10. Defendant RYAN ZINKE is the Secretary of the United States Department of 

Interior.  As such, he is the federal official in whom the ESA vests final responsibility for 

making decisions and promulgating regulations required by and in accordance with the ESA, 

including proposed and final critical habitat designations.  Secretary Zinke is sued in his official 

capacity.   

11. Defendant UNITED STATES FISH AND WILDLIFE SERVICE is the agency 

within the Department of the Interior that is charged with implementing the ESA for most 

freshwater aquatic species and promptly complying with the ESA’s mandatory critical habitat 

designation deadlines.  Defendants will be collectively referred to as “FWS.” 

LEGAL BACKGROUND 

12. Among the purposes of the ESA are “to provide a means whereby the ecosystems 

upon which endangered species and threatened species depend may be conserved, [and] to 

provide a program for the conservation of such endangered species and threatened species . . . .”  

16 U.S.C. § 1531(b).  To this end, ESA section 4 requires that the Secretary protect such species 

by listing them as either “threatened” or “endangered,” and by designating “critical habitat” for 

each listed threatened or endangered species at the time the species is listed.  Id. § 1533.  

13. “Conserve” and “conservation,” as defined in the ESA, “mean to use and the use 

of all methods and procedures necessary to bring any endangered species or threatened species to 

the point at which the measures provided [by the ESA] are no longer necessary.”  Id. § 1532(3).    
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14. However, before the ESA can protect a species facing extinction or that species’ 

habitat, the species must be listed as either “endangered” or “threatened.” Id. § 1533(d). 

15. A species is endangered if it “is in danger of extinction throughout all or a 

significant portion of its range.” Id. § 1532(6). A species is threatened if it is “likely to become 

an endangered species within the foreseeable future.” Id. § 1532(20).  The listing process is the 

essential first step in the ESA’s system of species protection and recovery.  50 C.F.R. § 424.11. 

16. When FWS determines that a species is endangered or threatened, it must 

“concurrently” designate critical habitat. 16 U.S.C. § 1533(a)(3)(A)(i).  Critical habitat is 

defined as: 

(i) the specific areas within the geographical area occupied by the species, at the time it 
is listed in accordance with the [Act], on which are found those physical or biological 
features (I) essential to the conservation of the species and (II) which may require 
special management considerations or protection; and 

 
(ii) specific areas outside the geographical area occupied by the species at the time it is 
listed in accordance with the provisions of section 1533 of this title, upon a 
determination by the Secretary that such areas are essential for the conservation of the 
species. 

 
Id. § 1532(5)(A). 
 

17.        The ESA provides only two exceptions to FWS’s duty to designate critical 

habitat concurrently with listing: (1) where critical habitat is not “determinable,” or (2) where it 

would not be “prudent” to designate critical habitat. Id. § 1533(a)(3).   

18.       If FWS determines that critical habitat is not “determinable” at the time of listing, 

it must designate critical habitat within one year of the date of listing “based on such data as may 

be available at that time.”  Id. § 1533(b)(6)(C)(ii).   

19. Designation of critical habitat for listed species provides substantive legal 

protections that are in addition to those provided for species that are listed as endangered or 
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threatened but no designated critical habitat.  All federal agencies must consult with FWS to 

“insure that any action” that they authorize, fund, or carry out “is not likely to jeopardize the 

continued existence of any endangered species or threatened species or result in the destruction 

or adverse modification of [its critical] habitat.”  Id. § 1536(a)(2). 

STATEMENT OF FACTS  

A. The Guyandotte River Crayfish and Big Sandy Crayfish 

20. The Guyandotte River crayfish is a three- to four-inch freshwater crustacean that 

is known for its green, turquoise, red, and blue colors.  Although it once inhabited much of the 

clean, fast-flowing streams of the Upper Guyandotte River basin, today it is only found in two 

small streams in Wyoming County, West Virginia, representing eight percent of its historic 

range.  81 Fed. Reg. at 20,459, 20,461-62.   

21. The Big Sandy crayfish is very similar in appearance and closely related to the 

Guyandotte River crayfish.  The Big Sandy crayfish also inhabits larger, clean, fast-flowing 

streams, and has lost 62 percent of its historic range in the Upper Big Sandy River drainage in 

eastern Kentucky, southern West Virginia, and southwestern Virginia.  Id. at 20,459-61. 

22. The Guyandotte River crayfish and the Big Sandy crayfish require large, clean 

streams with abundant slab boulders atop sand, cobble, or bedrock substrates.  They shelter in 

shallow burrows beneath boulders and loose cobbles on stream bottoms.  Both species are 

intolerant of sedimentation of their stream-bottom habitat.  Extirpation of these species has been 

documented where stream bottoms have been buried in sediment.  Id. at 20,459. 

23. The existence of the Guyandotte River crayfish and Big Sandy crayfish is 

threatened by habitat loss and degradation, primarily from coal mining, including mountaintop 

removal, as well as logging and oil and gas extraction.  Id. at 20,466-68, 20,471-72.  These 
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extractive activities drastically change the stream-bottom habitats these crayfish require, burying 

their necessary shelter in sediment and degrading water quality through toxic pollution.  Id.  

Sedimentation due to erosion from roads and residential and commercial development also 

threatens the crayfish.  Id. at 20,468-72. 

24. Dams have eradicated more than 120 river miles of these species’ former range by 

transforming their free-flowing habitats into stagnant waters, fragmenting their remaining range, 

and isolating crayfish populations.  Id. at 20,472, 20,477.  This isolation depresses the genetic 

diversity of remaining populations, thus reducing their resiliency to ongoing threats.  Id. 

25. FWS concluded that existing state and federal regulatory mechanisms for 

protecting water quality are inadequate to prevent the ongoing destruction of these species’ 

habitat and their extirpation from their historic range.  Id. at 20,473. 

26. FWS concluded that both of these species are now at risk of disappearing forever, 

due primarily to land disturbing activities and their small population size.  Id. at 20,478. 

B. Protection Under the Endangered Species Act 

27. The Center petitioned for protection of the Big Sandy crayfish as an endangered 

or threatened species on April 20, 2010, as provided under the ESA.  16 U.S.C. §1533(b); 50 

C.F.R. §424.14(a).  

28. FWS issued a finding on September 27, 2011, determining listing the Big Sandy 

crayfish may be warranted under the ESA.  76 Fed. Reg. 59,836 (Sept. 27, 2011). 

29. In 2014, genetic analysis revealed that the taxa formerly known as the “Big Sandy 

crayfish” comprises two species of crayfish.  Consequently, Big Sandy crayfish is now called the 

Guyandotte River crayfish in a portion of its range.  80 Fed. Reg. 18,710, 18,711-12 (Apr. 7, 

2015). 
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30. On April 7, 2015, FWS published a proposed rule to list the Guyandotte River 

crayfish as endangered, and the Big Sandy crayfish as threatened under the ESA.  Id. at 18,710.  

In this proposed rule, FWS determined that designating critical habitat was “prudent but not 

determinable” at that time.  Id. at 18,738. 

31. On April 7, 2016, FWS published a final rule in the Federal Register listing the 

Guyandotte River crayfish as endangered under the ESA.  81 Fed. Reg. 20,478 (Apr. 7, 2016). 

32. On April 7, 2016, FWS also listed the Big Sandy crayfish as threatened under the 

ESA.  Id. 

C. Failure to Designate Critical Habitat 

33. More than three years has passed since FWS determined that designating critical 

habitat for these two species of crayfish was prudent but not determinable. 

34. More than two years has passed since FWS listed both species under the ESA.  

35. As of the date of this filing, FWS has not designated critical habitat for the 

Guyandotte River crayfish.  As a result, FWS is more than one year overdue in designating 

critical habitat for the Guyandotte River crayfish. 

36. As of the date of this filing, FWS has not designated critical habitat for the Big 

Sandy crayfish.  As a result, FWS is more than one year overdue in designating critical habitat 

for the Big Sandy crayfish. 

FIRST CLAIM FOR RELIEF 
(Failure to Designate Critical Habitat for the Guyandotte River Crayfish) 

 
37. Paragraphs 1–36 are incorporated herein by reference. 

38. Under Section 4 of the ESA, FWS must either designate critical habitat for a 

species at the time of listing or, if critical habitat is not determinable at the time of listing, 

designate critical habitat within one year of listing. 16 U.S.C. § 1533(a)(3)(A)(i), (b)(6)(C)(ii).   
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39. More than two years have passed since FWS listed the Guyandotte River crayfish 

under the ESA, yet FWS has failed to designate critical habitat for this species.  

40. This omission violates FWS’s non-discretionary duties under Section 4 of the 

ESA within the meaning of 16 U.S.C. § 1540(g)(1)(C).  These actions are also arbitrary and 

capricious, an abuse of discretion, or otherwise not in accordance with law, and/or they constitute 

agency action unlawfully withheld or unreasonably delayed under the APA. 5 U.S.C. § 706. 

SECOND CLAIM FOR RELIEF 
(Failure to Designate Critical Habitat for the Big Sandy Crayfish) 

 
41. Paragraphs 1–36 are incorporated herein by reference. 

42. Under Section 4 of the ESA, FWS must either designate critical habitat for a 

species at the time of listing or, if critical habitat is not determinable at the time of listing, 

designate critical habitat within one year of listing. 16 U.S.C. § 1533(a)(3)(A)(i), (b)(6)(C)(ii).   

43. More than two years have passed since the FWS listed the Big Sandy crayfish 

under the ESA, yet FWS has failed to designate critical habitat for this species.  

44. This omission violates FWS’s non-discretionary duties under Section 4 of the 

ESA within the meaning of 16 U.S.C. § 1540(g)(1)(C).  These actions are also arbitrary and 

capricious, an abuse of discretion, or otherwise not in accordance with law, and/or they constitute 

agency action unlawfully withheld or unreasonably delayed under the APA. 5 U.S.C. § 706. 

PRAYER FOR RELIEF 

For the above reasons, Plaintiff respectfully requests this Court enter judgment providing 

for the following relief: 

1. Declaratory judgment that FWS violated the ESA and APA by failing to timely 

designate critical habitat for the Guyandotte River crayfish; 
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2. Declaratory judgment that FWS violated the ESA and APA by failing to timely 

designate critical habitat for the Big Sandy crayfish; 

3. Injunctive relief requiring the FWS to designate critical habitat for the Guyandotte 

River crayfish; 

4. Injunctive relief requiring the FWS to designate critical habitat for the Big Sandy 

crayfish; 

5. An order awarding the Center its costs of litigation, including reasonable 

attorneys’ fees as provided in the ESA, 16 U.S.C. § 1540(g)(4), and/or the Equal Access to 

Justice Act, 28 U.S.C. § 2412; and 

6. Such other relief as this Court deems just and proper. 

 
 
 
Dated: June 19, 2018 Respectfully submitted, 
 
 

/s/ Thomas A. Rist 

Thomas Rist 
WV Bar No. 9100 
Humphrey & Rist, LLP 
103 Fayette Avenue 
Fayetteville, WV 25840 
Telephone: (304) 574-0222  
Email: tom@humphreyrist.com 
 
/s/ Perrin W. de Jong 

Perrin W. de Jong (pro hac vice pending) 
NC Bar No. 42773 
CENTER FOR BIOLOGICAL DIVERSITY 
P.O. Box 6414 
Asheville, NC 28816 
Telephone: (828) 252-4646 
Facsimile: (888) 277-4929  
Email: perrin@biologicaldiversity.org 

Counsel for Plaintiff 
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